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RULES  AND  REGULATIONS 


Title  45— Public  Welfare 

CHAPTER  I— OFFICE  OF  EDUCATION,  DE¬ 
PARTMENT  OF  HEALTH,  EDUCATION, 
AND  WELFARE 

PART  115— ASSISTANCE  FOR  LOCAL  ED¬ 
UCATIONAL  AGENCIES  IN  AREAS  AF¬ 
FECTED  BY  FEDERAL  ACTIVITIES  AND 
ARRANGEMENTS  FOR  EDUCATION  OF 
CHILDREN  WHERE  LOCAL  EDUCA¬ 
TIONAL  AGENCIES  CANNOT  PROVIDE 
SUITABLE  FREE  PUBLIC  EDUCATION 

Interim  Regulations  for  Treatment  of  Pay¬ 
ments  Under  State  Equalization  Pro¬ 
grams 

A  notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
May  1,  1975  (40  FR  19114)  setting  forth 
proposed  regulations  for  the  treatment  of 
Pub.  L.  81-874  payments  under  State 
equalization  programs  as  provided  for  in 
section  5(d)(3)  of  that  Act  for  Fiscal 
Year  1975,  and  in  section  5(d)  (2)  of  that 
Act  for  Fiscal  Year  1976  and  thereafter. 
Interested  persons  were  given  30  days  in 
which  to  submit  written  comments,  sug¬ 
gestions,  or  objections  regarding  the  pro¬ 
posed  regulations. 

As  a  result  of  such  comments,  interim 
regulations  are  being  published,  as  set 
forth  below,  to  enable  further  public 
comments,  suggestions,  and  recommen¬ 
dations.  These  interim  regulations,  when 
they  become  effective  in  accordance  with 
section  431(d)  of  the  General  Education 
Provisions  Act  (20  UJ3.C.  1232(d)),  will 
govern  determinations  made  under  sec¬ 
tion  5(d),  Pub.  L.  81-874,  until  final 
regulations  are  published  and  become 
effective. 

Elsewhere  in  this  issue  of  the  Federal 
Register  these  regulations  have  been  in¬ 
corporated  by  reference  into  a  notice  of 
proposed  rulemaking  related  to  section 
5(d),  Pub.  L.  81-874.  That  notice  pro¬ 
poses  an  amendment  to  8  115.62  of  these 
interim  regulations.  Interested  parties 
are  invited  to  submit  written  comments, 
suggestions,  or  objections  to  the  Office 
of  Education,  Division  of  School  Assist¬ 
ance  in  Federally  Affected  Areas,  Room 
2107,  FOB-6,  400  Maryland  Avenue, 
S.W.,  Washington,  D.C.  20202.  All  re¬ 
levant  material  received  on  or  before 
July  26,  1976,  will  be  considered.  Com¬ 
ments  submitted  in  writing  will  be 
available  for  review  in  the  above  office 
between  the  hours  of  8:30  a.m.  and  4:30 
p.m.  Monday  through  Friday. 

A.  Summary  of  Statutory  Amendment 
and  Final  Ricvunoirs 

1.  Effect  of  Pub.  L.  93-380.  Sections 
304(c)  (effective  for  Fiscal  Year  1975) 
and  305(a)  (2)  (effective  for  Fiscal  Year 
1976  and  thereafter)  of  Pub.  L.  93-380 
have  amended  section  5(d)  of  Pub.  L. 
81-874  to  permit  States  to  take  into  ac¬ 
count  payments  under  Title  I  of  that 
Act  in  determining  the  relative  financial 
resources  available  to  local  educational 
agencies  and  relative  financial  need  of 
those  agencies  if  the  State  has  in  effect 
a  program  of  State  aid  for  free  public 
education  designed  to  equalize  expendi¬ 
tures  among  local  educational  agencies 
in  the  State.  However,  Pub.  L.  81-874 


payments  may  be  so  taken  into  account 
only  in  the  proportion  that  local  rev¬ 
enues  covered  by  those  programs  are  of 
total  local  revenues  for  education. 

As  mandated  by  the  statute,  these 
regulations  implement  the  amendments 
to  Pub.  L.  81-874  by  establishing  stand¬ 
ards  for  determining  whether  a  State 
has  in  effect  such  a  program,  by  defin¬ 
ing  certain  terms,  by  establishing  proce¬ 
dures  for  determinations  pursuant  to 
section  5(d)(2),  and  by  setting  forth  the 
procedure  for  a  hearing  regarding  those 
determinations. 

2.  General  rules.  Under  §  115.61(b)  (1), 
only  a  State  whose  program  of  State  aid 
meets  the  standards  set  forth  in  8  115.62 
may  be  excepted  from  the  operation  of 
section  5(d)(1)  of  the  Act.  However, 
these  States  may  take  into  consideration 
only  the  proportion  of  Pub.  L.  81-874 
funds  as  permitted  under  $  115.63.  In 
light  of  the  many  recent  cases  in  State 
courts  concerning  the  validity  of  State 
systems  of  school  finance,  8  115.61(b)  (2) 
states  that  no  State  aid  programs  may 
qualify  under  these  regulations  if  a  State 
court  has  ruled  that  such  a  program 
violates  law  and  the  final  ruling  is  not 
under  appeal. 

3.  Definitions.  Four  terms  have  been 
defined:  “State  aid,"  “equalize  expendi¬ 
tures,”  “current  expenditures,”  and 
“revenue.”  The  second  of  the  foregoing 
is  defined  by  reference  to  other  sections 
of  the  regulations  which  set  forth  the 
qualifying  standards  for  equalization 
programs. 

4.  Qualifying  standards.  Section  115.62 
establishes  standards  under  which  the 
Commissioner  shall  determine,  for  pur¬ 
poses  of  section  5(d)  (2)  of  the  Act, 
whether  a  State  has  a  program  of  State 
aid  designed  to  equalize  expenditures 
among  local  educational  agencies  within 
that  State.  These  standards  have  been 
developed  in  light  of  the  legislative  his¬ 
tory  of  section  5(d)  of  the  Act,  which 
indicates  that  the  Commissioner  should 
promulgate  regulations  which  afford  only 
a  limited  and  carefully  constructed  ex¬ 
ception  to  the  existing  rule  under  section 
5(d) .  (See,  for  example,  the  Congression¬ 
al  Record,  dally  edition,  May  20,  1974, 
S  8607  and  July  31,  1974,  H  7401,  7412. 
Further  reliance  has  been  made  upon: 
House  Report  No.  93-805,  pages  42-43; 
Senate  Report  No.  93-763,  pages  55-56; 
Senate  Report  No.  93-1026,  pages  162- 
163 ;  and  statements  in  the  Congressional 
Record  of  March  27,  1974  at  H  2228-2233, 
May  20.  1974  at  S  8502-8505.  8604-8608, 
July  24,  1974  at  S  13384,  and  July  31, 
1974  at  H  7396,  7401  and  7412.)  In  par¬ 
ticular,  the  House  Committee  on  Educa¬ 
tion  and  Labor  print.  Public  Law  874  and 
State  Equalization  Plans  (March  1974), 
specifically  mentioned  in  House  Report 
93-805,  has  been  used  as  a  reference  in 
establishing  the  evaluative  standards.  / 

Any  State  aid  program  in  effect  which 
apportions  payments  on  a  relative 
shared-cost  basis  among  local  education¬ 
al  agencies  in  the  State  will  be  considered 
an  equalization  type  of  program  to  which 
these  regulations  may  be  applied.  An 
initial  test  of  equalization  effect  of  the 


program  in  terms  of  equalizing  expendi¬ 
tures  is  then  applied  under  8  115.62(b) 
by  means  of  a  disparity  standard.  If 
there  is  a  disparity  of  no  more  than  25 
per  cent  in  revenues  per  pupil  (or  other 
unit  of  pupil  need  used  in  the  State  pro¬ 
gram)  available  to  the  95  th  and  5th 
percentile  school  districts  (those  with 
the  95th  and  5th  percentiles  of  the  total 
number  of  pupils  after  being  ranked  in 
order  of  revenue  per  pupil) ,  the  program 
would  be  deemed  to  qualify  under  section 
5(d)(2).  A  disparity  standard  has  been 
chosen  because  it  is  a  method  of  evalu¬ 
ating  school  finance  programs  in  terms 
of  equalization  that  has  been  used  both 
by  the  courts  and  authorities  in  the  field 
of  school  finance,  and  because  it  is  be¬ 
lieved  that  the  phrase  “equalize  expendi¬ 
tures”  focuses  upon  the  relative  avail¬ 
ability  of  funds  to  local  educational 
agencies  for  educating  the  children  with¬ 
in  their  school  systems.  “Revenue”  data, 
as  well  as  “expenditure”  data  is  used 
because  revenues  generally  reflect  the 
amounts  of  funds  available  for  expendi¬ 
ture  in  a  school  district  and  because  reve¬ 
nue  data  is  more  accessible  for  current 
fiscal  year  evaluation.  In  calculating  the 
disparity,  revenues  or  expenditures 
attributable  to  capital  outlay  or  debt 
service  are  to  be  excluded.  It  is  felt  that 
such  expenditures  should  not  included 
because  Pub.  L.  81-874  is  a  current  ex¬ 
penditures  program  and  capital  expendi¬ 
tures  are  likely  to  fluctuate  considerably 
from  year  to  year.  The  exclusion  of  the 
upper  and  bottom  5  percentile  school  dis¬ 
tricts  is  based  upon  the  accepted  prin¬ 
ciple  of  statistical  evaluation  that  such 
percentiles  usually  represent  unique  or 
noncharacteristic  situations. 

As  discussed  further  below,  a  number 
of  comments  were  received  to  the  effect 
that  a  disparity  standard  alone  did  not 
give  sufficient  recognition  to  equaliza¬ 
tion  programs  based  on  principles  of  “fis¬ 
cal  neutrality”.  After  due  consideration, 
it  was  decided  that  a  properly  con¬ 
structed  standard  could  effectively  meas¬ 
ure  programs  emphasizing  “fiscal  neu¬ 
trality”  within  the  framework  of  “equal¬ 
ize  expenditures”  and  should  be 
incorporated  into  the  regulation.  This 
would  complement  the  disparity  stand¬ 
ard  already  discussed  in  keeping  with 
the  intent  expressed  in  Senate  Report 
No.  93-763  (1974)  that  the  Comjnissioner 
be  flexible  as  to  recognizing  the  types  of 
equalization  programs  utilized  by  States. 
However,  since  a  “fiscal  neutrality” 
standard  was  not  contained  in  the  pro¬ 
posed  regulations  published  May  1,  1975, 
it  has  been  deemed  necessary  to  publish 
such  an  amendment  as  a  proposed  rule 
subject  to  public  comment.  Therefore, 
concurrently  with  the  publication  of 
these  interim  regulations,  the  Commis¬ 
sioner  is  publishing  a  notice  of  proposed 
rulemaking  encompassing  the  addition 
of  a  “fiscal  neutrality”  standard  as  a 
qualifying  standard  under  this  subpart. 
Of  course,  that  additional  regulation  will 
not  become  effective  until  after  it  is 
published  as  a  final  regulation. 

An  exception  clause  in  8 115.62(c)  pro¬ 
vides  that  State  programs  which  do  not 
meet  the  above  disparity  test  may  still 
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be  considered  for  the  exemption  if  cer¬ 
tain  other  conditions  are  fulfilled.  This 
clause  then  provides  for  a  determination 
by  the  Commissioner  in  reference  to 
specified  evaluative  criteria.  These  cri¬ 
teria,  while  judgmental  in  nature,  have 
been  selected  as  reasonable  parameters 
of  a  truly  equalizing  State  aid  program. 
Consideration  under  this  clause  is  fur¬ 
ther  conditioned  upon  the  requirement 
that  educational  expenditures  be  more 
equalized  within  a  State  as  a  result  of 
any  offsetting  of  Pub.  L.  81-874 
payments. 

It  is  further  provided  that,  in  applying 
the  standards  for  qualification  as  an 
equalization  pxogram,  disparities  with 
respect  to  revenue  per  pupil  in  a  State 
which  are  attributable  to  special  educa¬ 
tion  services  shall  not  be  considered  in 
an  adverse  manner,  so  as  to  prevent  a 
State  program  from  qualifying.  This  ex¬ 
clusive  treatment  of  special  education 
costs  is  mandated  by  the  statutory 
amendment. 

5.  Proportionality  determination.  Un¬ 
der  this  amendment  to  section  5(d),  a 
State  is  limited  as  to  how  much  of  Pub. 
L.  81-874  payments  going  to  a  school 
district  may  be  taken  into  consideration. 
Section  115.63  sets  forth  the  statutory 
formula  for  determining  what  propor¬ 
tion  local  revenues  under  a  State  equali¬ 
zation  program  are  of  total  local  reve¬ 
nues  for  education.  The  amendments  to 
section  5(d)  prohibit  a  State  from  tak¬ 
ing  Pub.  L.  81-874  payments  into  account 
in  excess  of  this  proportion.  The  phrase 
“local  revenues  covered  under  a  State 
equalization  program”  and  “total  local 
revenues”  are  clarified  in  the  regula¬ 
tion  to  distinguish  among  various  cur¬ 
rent  expenditure  revenues  a  school  dis¬ 
trict  might  receive. 

6.  Assurances.  A  number  of  assurances 
are  required  of  both  State  and  local 
educational  agencies  with  regard  to  the 
taking  into  consideration  of  Pub.  L.  81- 
874  payments  under  a  State  aid  pro¬ 
gram.  Under  8  115.64,  a  local  educational 
agency  will  be  required  to  assure  that 
the  State  in  which  it  is  situated  is  acting 
in  compliance  with  section  5(d)  of  the 
Act  as  regards  that  agency.  A  State  edu¬ 
cational  agency  will  be  required  to  as¬ 
sure  that  it  is  acting  in  conformity  with 
section  5(d)  of  the  Act  and  these  regu¬ 
lations,  and  that  the  State  will  restore 
to  a  school  district  any  State  aid  not 
paid  because  of  consideration  of  Pub.  L. 
81-874  payments  not  actually  received. 
A  failure  on  the  part  of  either  agency 
to  provide  these  assurances  will  cause 
determination  proceedings  to  be  initi¬ 
ated  under  this  subpart,  but  will  not 
itself  require  suspension  of  payments  un¬ 
der  the  Act. 

7.  Determination  procedures.  Provision 
is  made  in  §  115.65  for  proceedings  to  ob¬ 
tain  determinations  by  the  Commissioner 
under  section  5(d)  (2)  at  the  initiation 
of  an  affected  State  or  local  educational 
agency  or  at  the  initiation  of  the  Office 
of  Education.  Where  the  State  educa¬ 
tional  agency,  for  example,  desires  an 
authoritative  determination  by  the  Com¬ 


missioner  whether  and  the  extent  to 
which  section  5(d)  permits  it  to  take 
into  consideration  Pub.  L.  81-874  pay¬ 
ments  in  determining  State  aid,  it  may 
file  with  the  Office  of  Education  a  sub¬ 
mission  seeking  a  determination.  Also, 
where  a  local  educational  agency  is  ad¬ 
versely  affected  by  a  State  taking  into 
consideration  Pub.  L.  81-874  payments,  it 
may  seek  a  determination  as  to  the  status 
of  such  a  State  practice  under  section 
5(d) .  The  adverse  effect  contemplated  in 
this  case  would  be  the  loss  of  State  aid 
monies  which  the  local  agency  would 
have  received  but  for  the  State’s  action. 
(In  such  a  situation,  the  concerned  State 
agency  would,  of  course,  be  asked  to  re¬ 
spond).  Finally,  the  Office  of  Education 
itself,  where  it  believes  that  a  State  may 
be  acting  in  noncompliance  with  section 
5(d),  may  initiate  proceedings  leading  to 
an  appropriate  determination.  Determi¬ 
nations  will  be  applicable  only  for  the 
fiscal  years  in  issue. 

At  the  same  time,  the  regulation  pro¬ 
vides  that  a  determination  by  the  Office 
of  Education  that  taking  into  considera¬ 
tion  Pub.  L.  81-874  payments  under  sec¬ 
tion  5(d)  (2)  is  authorized  would  not  have 
to  be  obtained  before  a  State  could  com¬ 
mence  such  an  action,  if  it  were  done  in 
compliance  with  section  5(d)  (2) .  For  ex¬ 
ample,  if  a  State,  since  the  effective  date 
of  section  5(d)  (2),  has  been  taking  into 
consideration  these  payments  under  a 
State  equalization  program  which  quali¬ 
fies  under  section  5(d)(2)  and  the  reg¬ 
ulations,  and  this  State  action  is  in  the 
appropriate  proportion  for  each  local 
educational  agency  in  the  State,  the  fact 
that  a  determination  by  the  Commis¬ 
sioner  on  the  legality  of  this  practice  was 
not  obtained  in  advance  would  not  de¬ 
feat  the  operation  of  section  5(d)(2)  in 
providing  an  exception  for  the  State.  This 
rule,  however,  would  not  preclude  the 
Commissioner  from  determining  that  a 
State  had  been  in  noncompliance  with 
section  5(d)(2)  during  the  time  it  acted 
without  an  advance  determination. 

In  addition,  provision  is  made  for  ad¬ 
vance  consultation  with  the  Office  of 
Education  for  States  contemplating  the 
adoption  of  equalization  programs  which 
would  take  into  consideration  Pub.  L.  81- 
874  payments. 

8.  Hearing  procedures.  Section  115.66 
establishes  what  parties  may  request  a 
hearing,  the  time  and  place  of  hearings, 
the  right  to  counsel  for  all  parties,  the 
conduct  of  the  hearing,  and  the  pro¬ 
cedure  for  a  final  decision  by  the  Com¬ 
missioner.  It  further  provides  that  there 
shall  be  no  reduction  or  termination  of 
Pub.  L.  81-874  payments  prior  to  a  final 
decision  and  that,  if  a  State  which  is 
found  to  be  in  noncompliance  will  cease 
and  desist  in  its  improper  action  and  will 
make  appropriate  restitution  to  any  local 
educational  agency  adversely  affected  by 
such  an  action,  there  will  be  no  reduction 
or  termination  of  Pub.  L.  81-874  pay¬ 
ments. 

9.  Appendix.  An  appendix  has  been 
added  to  these  regulations  setting  forth 
the  two  different  methods  for  making 
certain  computational  determinations 


established  under  these  regulations.  The 
first  concerns  disparity  determinations 
under  8  115.62(b)(1),  and  the  second, 
determinations  under  §  115.63(b)  of  the 
maximum  proportion  of  such  payments 
which  may  be  taken  into  consideration 
by  a  State.  Each  description  of  the 
method  for  making  the  appropriate  com¬ 
putations  is  accompanied  by  one  or  more 
illustrative  examples. 

B.  Summary  of  Comments,  Response’s 
and  Chances  in  the  Regulations 

The  major  issues  which  were  the  focus 
of  the  comments  submitted  concerned 
the  use  of  the  “disparity”  standard  as 
the  initial  determinant  of  qualification 
of  a  State  equalization  program,  the  ab¬ 
sence  of  a  qualifying  standard  more 
specifically  addressed  to  the  purposes  of 
so-called  “power  equalizing”  programs, 
the  exclusion  of  expenditures  or  revenues 
from  capital  outlays  and  debt  service 
from  “disparity”  determinations,  and 
the  lack  of  definitiveness  in  the  criteria 
set  forth  for  in-depth  examinations  of 
State  programs  not  meeting  the  initial 
standards.  Those  who  objected  to  the 
use  of  a  "disparity”  standard  generally 
did  so  on  the  grounds  that  it  wras  be¬ 
yond  the  scope  of  the  statutory  amend¬ 
ments  and  too  restrictive.  As  discussed 
below  in  response  to  the  specific  com¬ 
ments,  it  is  clear  that  the  Commissioner 
is  required  to  develop  an  evaluative 
standard  for  selecting  qualifying  pro¬ 
grams  and  that  considerations  of  dis¬ 
parities  between  expenditures  levels  is 
one  of  several  recognized  equalization 
measures.  While  the  standard  is  some¬ 
what  restrictive,  it  was  established  be¬ 
cause  of  Congressional  intent  that  the 
statutory  amendment  was  to  provide  a 
narrow  exception  to  the  basic  prohibi¬ 
tion  against  taking  Pub.  L.  81-874  pay¬ 
ments  into  consideration  in  the  distribu¬ 
tion  of  State  aid  to  school  districts. 
Through  public  comment,  it  has  been  ad¬ 
vocated  that  the  Commissioner  adopt  a 
“fiscal  neutrality”  standard  which  rec¬ 
ognizes  the  so-called  “power  equaliz¬ 
ing”  programs.  As  discussed  below,  there 
is  not  sufficient  Information  on  the  ap¬ 
propriateness  of  such  a  standard  for 
this  regulation  to  permit  a  positive  re¬ 
sponse  to  that  comment.  The  exclusion 
of  expenditures  for  capital  outlays  and 
debt  service  is  based  on  the  random  and 
fluctuating  effect  those  expenditures 
would  have  on  an  evaluation  of  equali¬ 
zation  and  the  fact  that  Pub.  L.  81-874 
is  focused  on  maintenance  and  opera¬ 
tion  expenditures.  While  the  evaluative 
criteria  set  forth  in  {115.62(c)(3)  for 
an  “in-depth”  examination  of  a  State’s 
equalization  program  are  not  capable  of 
being  reduced  to  numerical  absolutes, 
they  do  provide  a  relative  framework 
within  which  a  determination  can  be 
made  and  are  based  on  evaluative  con¬ 
siderations  utilized  by  experts  in  the 
field  of  school  finance  equalization.  The 
above  comments  as  well  as  others  of  a 
more  technical  nature  which  were  sub¬ 
mitted  to  the  Office  of  Education  are 
discussed  below  on  an  Individual  basis. 
After  the  summary  of  each  comment,  a 
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response  is  set  forth  stating  changes 
which  have  been  made  to  the  regula¬ 
tions  in  light  of  the  comment,  or  the 
reasons  why  no  change  is  deemed  neces¬ 
sary.  The  comments  are  in  order  of  gen¬ 
eral  comments  followed  by  those  related 
to  particular  sections  of  the  interim 
regulations. 

1.  Comment.  Two  commenters  ex¬ 
pressed  general  opposition  to  the  excep¬ 
tion  to  the  general  prohibition  against 
consideration  of  Pub.  L.  81-874  pay¬ 
ments  in  allocation  of  State  aid  provided 
by  section  5(d)(2)  of  Pub.  L.  81-874 
‘section  5(d)(3)  of  the  Act  for  Fiscal 
Year  1975),  while  three  commenters  ex¬ 
pressed  general  approval  of  the  pro¬ 
vision. 

Response.  No  change  has  been  made  in 
the  regulations  in  response  to  the  com¬ 
ments.  The  Commissioner  takes  note  of 
these  views  and  makes  them  known  to 
the  public.  However,  the  purpose  of  this 
rulemaking  is  to  implement  the  amend¬ 
ment  as  enacted  by  Congress,  not  to  al¬ 
ter  or  question  its  scope  or  purpose.  It 
would  be  beyond  the  authority  of  the 
Commissioner  to  decline  to  implement 
the  amendment  as  mandated  by  the 
Congress. 

2.  Comment.  One  commenter  requested 
that  the  regulations  be  amended  to  pro¬ 
hibit  the  use  of  Pub.  L.  81-874  payments 
under  the  authority  of  the  amendment 
to  section  5(d)  of  the  Act  to  supplant 
State  equalization  aid,  which  otherwise 
would  have  been  apportioned  to  eligible 
applicants.  Under  this  proposal,  a  State 
would  be  required  to  redistribute  to  all 
local  educational  agencies,  through  its 
State  aid  program,  those  funds  which 
would  have  been  made  available  through 
the  program,  but  for  the  offsetting  of 
Pub.  L.  81-874  payments. 

Response.  No  change  has  been  made 
in  the  regulation.  Such  a  requirement 
would  exceed  the  rulemaking  authority 
of  the  Commissioner.  That  limitation 
would  have  been  incorporated  into  the 
statute  if  Congress  had  intended  it,  since 
it  would  have  far-reaching  consequences 
for  State  aid  programs.  Furthermore, 
this  additional  requirement  would  defeat 
the  plain  language  of  the  original  sec¬ 
tion  5(d)  and  the  amendment  to  it. 
Section  5(d)(1)  of  Pub.  L.  81-874  (sec¬ 
tion  5(d)  (2)  for  Fiscal  Year  1975)  es¬ 
tablishes  a  general  supplanting  prohi¬ 
bition  to  which  the  exception  was  pro¬ 
vided  by  the  legislative  amendment  on 
which  these  regulations  are  based.  The 
amendment  permits  divergency  from  the 
general  prohibition  only  under  well-de¬ 
fined  and  carefully  controlled  circum¬ 
stances,  as  set  forth  in  these  regulations. 
Not  to  allow  any  divergence  would  defeat 
the  legislative  purpose  and  would  inter¬ 
fere  with  a  State’s  right  to  choose  the 
level  of  funding  for  its  State  aid  pro¬ 
gram.  On  the  other  hand,  a  State  is  not 
precluded  from  taking  the  suggested  ac¬ 
tion,  and  it  would  improve  its  equaliza¬ 
tion  posture  by  redistributing  the  offset 
funds. 

3.  Comment.  Three  commenters  asked 
that  the  regulations  be  amended  to  pro¬ 
vide  a  “grandfather  clause,”  through 
Fiscal  Year  1976,  for  those  States  to 
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which  the  so-called  “waiver”  of  section 
5(d)  (2)  of  Pub.  L.  81-874  under  section 
11  of  Pub.  L.  93-150  (School  Lunch  Act 
of  1973)  was  applicable  during  Fiscal 
Year  1974.  This  would  effectively  excuse 
those  States  from  noncompilance  with 
these  regulations  and  the  statute  prior  to 
Fiscal  Year  1977. 

Response.  No  change  has  been  made  in 
the  regulation.  Such  an  amendment  to 
the  regulation  would  be  beyond  the  rule- 
making  authority  of  the  Commissioner. 
The  Commissioner  is  aware  of  the  ad¬ 
ministrative  difficulties  and  'financial 
burdens  which  may  be  placed  on  the 
States  and  local  educational  agencies  at¬ 
tendant  to  an  application  of  this  regula¬ 
tion  during  the  period  in  question.  How¬ 
ever,  in  order  to  exclude  the  application 
of  the  regulation,  it  would  be  necessary 
to  overcome  the  statutory  intent  that  the 
prohibition  against  State  offsetting  of 
Pub.  L.  81-874  funds  be  effective  except 
for  those  programs  which  meet  the  quali¬ 
fications  under  the  Commissioner’s  regu¬ 
lations.  This  can  only  be  done  by  legisla¬ 
tion. 

4.  Comment.  Three  commenters  ex¬ 
pressed  the  opinion  that  Pub.  L.  81-874 
payments  received  by  a  local  educational 
agency  on  the  basis  of  children  who  re¬ 
side  on  Indian  trust  lands  should  not  be 
subject  to  the  operation  of  the  amend¬ 
ment  to  section  5(d)  of  that  Act  on  the 
grounds  that  they  are  “categorical” 
funds,  and  that  the  regulation  should  be 
amended  accordingly. 

Response.  No  change  has  been  made  in 
the  regulation.  The  inclusion  of  such  a 
provision  in  the  regulation  would  exceed 
the  rulemaking  authority  of  the  Com¬ 
missioner.  There  is  nothing  in  the  basic 
statute,  the  amending  legislation,  or  the 
legislative  history  which  reflects  any 
Congressional  intent  that  these  funds  are 
to  be  treated  as  “categorical”  in  nature 
or  to  be  excluded  from  the  operation  of 
the  amendment.  On  the  contrary,  it  is 
clear  that  they  are  to  be  considered  as 
another  type  of  so-called  “A”  payment. 
Where  Congress  has  sought  to  treat  cer¬ 
tain  payments  under  Pub.  L.  81-874  as 
“categorical”  in  nature,  such  as  for 
handicapped  children  of  uniformed  serv¬ 
ices  personnel,  it  has  specifically  pre¬ 
scribed  the  uses  to  which  these  funds 
must  be  put.  This  has  not  been  done  for 
the  payments  attributable  to  children 
residing  on  Indian  trust  lands.  This  is 
not  to  say  that  the  Federal  government 
is  unconcerned  with  the  education  pro¬ 
vided  Indian  children  in  these  schools. 
Congress  has  focused  upon  the  special 
relationship  local  educational  agencies 
receiving  funds  under  the  Act  may  have 
with  Indian  children,  who  constitute  the 
vast  majority  of  children  residing  on  In¬ 
dian  lands.  In  section  5(a)  (2)  of  Pub.  L. 
81-874,  it  has  been  specifically  provided 
that  applicants  which  receive  payments 
based  on  children  who  reside  on  Indian 
lands  “shall  set  forth  adequate  assurance 
that  Indian  children  will  participate  oh 
an  equitable  basis  in  the  school  program 
of  the  local  educational  agency.”  Fur¬ 
thermore.  through  regulations  set  forth 
in  45  CFR  115.14(b),  the  Commissioner 
has  required  that  local  educational  agen¬ 


cies  receiving  these  payments  must  pro¬ 
vide  for  the  participation  of  the  parents 
of  Indian  children  in  the  planning  and 
development  of  educational  programs 
and  projects  serving  these  children. 
Similarly,  it  is  to  be  noted  that  Federal 
financial  assistance  provided  under  Pub. 
L.  81-874  is  subject  to  the  provisions  of 
Title  IV  of  the  Civil  Rights  Act  of  1964. 
Thus,  it  is  felt  that  there  is  legal  protec¬ 
tion  provided  in  existing  law  with  respect 
to  the  educational  rights  of  Indian  chil¬ 
dren  who  may  be  the  basis  of  payments 
received  under  Pub.  L.  81-874.  More¬ 
over,  it  has  been  noted  that  during  Con¬ 
gressional  debate  over  the  adoption  of 
the  amendment  to  section  5<d>,  Senator 
Domenici  (New  Mexico*  raised  concerns 
about  the  effect  the  amendment  would 
have  on  school  districts  serving  Indian 
lands.  It  would  appear  that  his  concern 
was  based  on  the  assumption  that  pay¬ 
ments  based  on  children  residing  on  In¬ 
dian  lands  would  be  subject  to  the  effect 
of  the  amendment.  Nothing  was  said  in 
response  to  his  statement.  Without  a 
Congressional  enactment  specifically  ex¬ 
cluding  payments  attributable  to  these 
children  from  the  general  operation  of 
Pub.  L.  81-874,  the  Commissioner  cannot 
go  beyond  the  existing  legal  framework 
of  assurances  and  special  provisions. 

5.  Section  115.61(b)  General  rules. 
Comment.  Three  commenters  objected  to 
the  general  rule  set  forth  in  §  115.61(b) 
(2)  of  the  regulation  which  excludes 
from  qualifications  for  the  exception 
provided  in  section  5(d)  of  the  Act  any 
program  of  State  aid  which  has  been 
finally  determined  by  a  State  court  to 
fail  to  equalize  expenditures  for  free  pub¬ 
lic  education  among  local  educational 
agencies  within  the  State  or  otherwise 
violates  law.  The  commenters  Expressed 
the  view  that  the  provision  was  too  broad, 
in  that  it  failed  to  distinguish  between 
rulings  that  might  be  based  on  issues 
other  than  equalization  and  those  that 
are  so  based,  and  that  the  provision  was 
not  reasonably  related  to  the  purpose  pi 
the  regulation.  Furthermore,  it  was 
stated  that,  if  the  provision  were  to  re¬ 
main  in  the  interim  regulation,  it  should 
be  amended  to  provide  that  any  State 
system  of  school  finance  which  has  with¬ 
stood  a  challenge  in  court  should  be 
deemed  as  qualifying  under  the  regula¬ 
tion. 

Response.  No  change  has  been  made 
in  the  regulation.  Clearly,  if  a  State  sys¬ 
tem  of  school  finance  has  been  found 
wanting  in  either  respect  by  its  own  State 
courts  it  would  be  unwise  for  the  Com¬ 
missioner  to  recognize  such  a  system  as  a 
valid  program  of  State  aid  qualified  for 
the  exception  implemented  by  these 
regulations.  Obviously,  the  program 
would  have  to  be  changed  in  some  respect 
in  order  to  conform  to  State  require¬ 
ments,  and  any  determination  related  to 
the  program  would  be  temporary.  The 
object  of  this  provision  is  to  provide  some 
sort  of  long-range  solution  to  the  problem 
of  Pub.  L.  81-874  payments  impeding 
meaningful  equalization  efforts  by  States. 
Determinations  of  temporary  effect 
would  not  help  in  this  regard  and  would 
add  to  any  confusion  about  the  status  of 
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the  program  of  State  aid.  A  State  can¬ 
not  fairly  represent  its  equalization  pro¬ 
gram  as  valid  when  its  own  State  courts 
have  found  it  to  be  invalid.  On  the  other 
hand,  where  a  State  court  has  upheld 
the  State  school  finance  system  as  valid, 
that  court  may  not  have  been  using  the 
same  standards  established  by  this  regu¬ 
lation.  The  Commissioner  cannot  dele¬ 
gate  the  responsibility  to  evaluate  pro¬ 
grams  of  State  aid  as  regards  their 
equalization  effects  to  State  judicial  offi¬ 
cers.  The  Commissioner  must  establish 
national  standards  for  all  States  desiring 
to  avail  themselves  of  the  exception  pro¬ 
vided  in  section  5(d)  of  Pub.  L.  81-874 
and  apply  them  uniformly.  In  refusing  to 
consider  programs  of  State  aid  which 
have  failed  an  examination  as  to  their 
legality  of  a  program  in  the  State  courts, 
the  Commissioner  is  not  delegating  his 
responsibility  but  merely  setting  forth, 
as  a  prerequisite  to  his  examination  of 
these  programs,  the  requirement  that 
the  program  be  valid  in  its  own  jurisdic¬ 
tion. 

6.  Section  115.61(c) .  Definitions.  Com¬ 
ment.  One  commenter  objected  to  the 
exclusion  of  contribution  of  fund  capital 
in  food  service  in  the  definition  of 
“revenue”  as  set  forth  in  §  115.61(d)  (4) 
of  the  regulation. 

Response.  No  change  has  been  made 
in  the  regulation.  The  definition  of 
“revenue”  used  in  8  115.61(d)(4)  is  the 
standard  definition  of  the  term  as  set 
forth  in  Classifications  and  Standard 
terminology  for  Local  and  State  School 
systems,  1973,  Handbook  II,  Revised 
(National  Center  for  Educational  Statis¬ 
tics).  Contributions  of  fund  capital  in 
food  service  and  pupil  activity  funds 
(which  are  revolving  funds  or  clearing 
accounts)  are  excluded  as  revenues  be¬ 
cause  these  contributions  represent 
equity  or  capital  to  those  funds. 

7.  Section  115.62  Qualifying  Programs. 

Comment.  Three  commenters  ex¬ 
pressed  opposition  to  the  establishment 
of  specific  standards  as  set  forth  in 
8  115.62  (a)  and  (b)  for  determining  the 
eligibility  of  a  program  of  State  aid  un¬ 
der  section  5(d)  (8)  of  the  Act.  The  com¬ 
menters  made  the  following  points:  (1) 
The  standards  are  too  restrictive  because, 
at  present,  only  a  few  States  have  pro¬ 
grams  of  State  aid  which  will  satisfy  the 
standards;  (2)  The  standards  are 
arbitrary  and  unrelated  to  the  purpose  of 
the  statute;  and  (3)  The  standards  were 
formulated  on  the  assumption  that  they 
would  encourage  school  finance  reform, 
which  is  fallacious. 

Response.  The  only  change  is  an  in¬ 
crease  in  the  “disparity”  standard  to  25 
percent.  The  standards  set  forth  in  this 
regulation  were  developed  in  light  of  the 
statutory  language  and  legislative  his¬ 
tory  of  the  amendment  to  section  5(d) 
of  Pub.  L.  81-874,  which  clearly  direct 
the  Commissioner  to  promulgate  regula¬ 
tions  to  define  those  concepts  which 
serve  to  evaluate  programs  which  may 
be  granted  an  exemption  from  the  exist¬ 
ing  prohibition  contained  in  that  section 
of  the  Act.  It  is  necessary  to  develop 
specific  and  uniform  standards  in  order 


to  fulfill  that  mandate.  Any  standard 
which  establishes  a  minimum  level  of 
acceptance  has  the  obvious  effect  of  ex¬ 
cluding  those  programs  which  do  not 
come  up  to  that  level.  To  alleviate  any 
inequitable  results  of  this  approach,  the 
Commissioner  has  specifically  provided 
in  §  115.62(c)  for  further  detailed  con¬ 
sideration  of  programs  which  may  not 
meet  the  requirements  of  the  “disparity” 
test  "in  §  115.62(b).  The  standards  are 
not  arbitrary  in  the  sense  of  being  un¬ 
reasonable.  A  “disparity”  standard  of  25 
percent  is  actually  less  stringent  than 
the  expenditure  ranges  recommended  in 
some  school  finance  literature  and  by 
recent  major  studies  of  school  finance 
equity.  Furthermore,  a  view  that  these 
standards  are  unrelated  to  the  purpose 
of  the  statute  is  not  accepted.  A  disparity 
standard  was  chosen  because  it  is  a 
method  of  evaluating  school  finance  pro¬ 
grams  in  terms  of  equalization  that  has 
been  commonly  used  both  by  the  courts 
and  authorities  in  the  field  of  school  fi¬ 
nance,  and  because  it  is  believed  that  the 
phrase  “equalize  expenditures”  focuses 
upon  the  relative  amounts  of  funds 
available  to  local  educational  agencies 
for  educating  the  children  within  their 
school  systems.  The  “disparity”  stand¬ 
ard  was  not  developed  as  a  tool  to  force 
States  to  undertake  school  finance  re¬ 
form.  This  standard  was  one  of  the 
methods  of  evaluation  discussed  in  the 
House  Committee  print  “Public  Law  874 
and  State  Equalization  Plans”,  which 
was  incorporated  into  House  Report  No. 
93-805.  In  addition,  the  "disparity” 
standard  was  discussed  in  consultation 
meetings  with  States  prior  to  publica¬ 
tion  of  the  proposed  rule.  The  general 
consensus  of  those  meetings  was  that  a 
“disparity”  standard  was  a  legal  and 
reasonable  test  under  these  provisions. 
As  stated  in  §  115.60(b)  of  these  regu¬ 
lations,  the  purpose  of  establishing  these 
standards  is  limited  to  evaluating  pro¬ 
grams  of  State  aid  in  order  to  determine 
when  consideration  by  States  of  Pub.  L. 
81-874  payments  in  the  distribution  of 
State  aid  would  be  appropriate. 

Comment.  One  commenter  expressed 
the  opinion  that  §  115.62  should  be 
amended  to  add  an  alternative  qualify¬ 
ing  test  which  would  recognize  the 
principle  of  fiscal  neutrality.  This  prin¬ 
ciple  is  that  the  availability  of  financial 
resources  for  education  in  a  school  dis¬ 
trict  should  not  depend  on  the  wealth  of 
that  district  but  that  of  the  State  as  a 
whole.  In  other  words,  the  State,  through 
a  program  of  State  aid,  will  offset  the 
lack  of  wealth  available  for  the  support 
of  education  in  a  school  district  so  that 
the  amount  of  expenditures  for  educa¬ 
tion  is  not  governed  by  the  amount  of 
available  local  wealth. 

Response.  No  change  has  been  made 
in  the  regulation.  However,  after  ex¬ 
tended  consideration  of  the  advisability 
of  the  suggested  amendment,  the  Com¬ 
missioner  has  decided  to  publish  a  notice 
of  proposed  rulemaking  incorporating 
the  principle  of  fiscal  neutrality.  This  is 
being  published  simultaneously  with  this 
regulation.  It  would  be  improper  to  make 


a  change  of  this  nature  in  the  interim 
regulation  without  prior  notice  and  op¬ 
portunity  for  public  comment.  On  the 
other  hand,  to  withhold  publication  of 
the  interim  regulation  until  a  final  deci¬ 
sion  is  reached  on  the  proposed  rule 
would  unduly  delay  the  effectiveness  of 
the  regulation. 

Comment.  Three  commenters  pro¬ 
posed  that,  in  lieu  of  the  criteria  con¬ 
tained  in  §  115.62  for  qualifying  pro¬ 
grams,  criteria  should  be  developed  and 
applied  which  would  measure  the  degree 
of  equalization  which  would  pertain  if  a 
State  were  permitted  to  recognize  Pub.  L. 
81-874  payments  as  local  resources,  as 
compared  to  the  degree  of  equalization 
which  pertains  when  it  is  not  permitted. 

Response.  No  change  has  been  made 
in  the  regulation.  The  extent  to  which 
equalization  is  improved  by  permitting 
States  to  consider  Pub.  L.  81-874  pay¬ 
ments  as  local  resources  is  a  relevant 
consideration  in  Implementing  legisla¬ 
tion  which  is  concerned  with  the  pos¬ 
sible  ill  effects  these  payments  may  have 
on  State  equalization  efforts.  Thus,  such 
a  consideration  has  been  made  part  of 
the  more  detailed  analysis  of  State  pro¬ 
grams  set  forth  in  8  115.62(c),  which 
applies  when  a  State  program  is  ad¬ 
judged  not  to  meet  the  requirements  of 
the  threshold  “disparity”  test  in 
8  115.62(b).  However,  to  make  this  the 
sole  test  of  whether  a  State  has  a  pro¬ 
gram  sufficiently  equalizing  to  merit  the 
exemption  from  the  prohibition  against 
considering  these  payments  as  local  re¬ 
sources  in  the  distribution  of  State  aid 
would  contravene  the  statutory  frame¬ 
work  within  which  these  regulations 
must  be  developed.  The  statute  and  its 
legislative  history  clearly  mandates  that 
the  Commissioner  develop  regulations 
which  will  measure  the  effects  of  State 
equalization  programs  upon  all  local 
educational  agencies  within  the  State, 
not  the  effect  of  granting  the  exemption 
applied  for.  However,  it  is  within  the 
scope  of  the  Commissioner’s  administra¬ 
tive  discretion  in  promulgating  these 
regulations  to  include  various  equity 
considerations,  of  which  the  suggested 
amendment  is  one. 

Comment.  Regarding  the  procedure  for 
calculating  the  “disparity”  standard  in 
8  115.62(b),  one  commenter  was  not  sure 
whether  pupils  or  school  districts  are  to 
be  considered  when  determining  the  95th 
and  5th  percentiles,  while  two  com¬ 
menters  advocated  that  the  95th  and  5th 
percentile  exclusions  be  based  on  num¬ 
bers  of  school  districts  and  not  on  num¬ 
bers  of  pupils  in  excluded  school  districts. 
A  fourth  commenter  argued  that  calcu¬ 
lating  a  disparity  between  school  districts 
would  have  the  effect  of  minimizing  the 
real  school-by-school  disparities  in  States 
with  small  numbers  of  school  districts 
while  exposing  those  disparities  in  States 
with  large  numbers  of  districts.  The  com¬ 
menter  offered  an  alternative  scheme  of 
his  own  design  for  calculating  a  measure 
of  fiscal  neutrality.  The  scheme  would 
Incorporate  into  a  single  index  measures 
of  wealth  disparity  and  percentage  of 
local  revenues  equalized  to  allow  for  con- 
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siderations  of  fiscal  neutrality-based 
programs. 

Response.  The  Interim  regulation  has 
been  rewritten  to  make  it  clear  that  the 
referenced  percentiles  are  based  on  num¬ 
ber  of  pupils.  Section  115.62(b)  (1)  pro¬ 
vides  that  in  calculating  the  disparity 
standard  according  to  procedures  set 
forth  in  Appendix  A,  the  districts  In  a 
State  will  be  ranked  on  the  basis  of  cur¬ 
rent  expenditures  or  revenue  per  pupil, 
and  that  those  districts  which  fall  above 
the  95th  and  below  the  5th  percentile  of 
those  agencies  In  terms  of  the  number 
of  pupils  in  attendance  in  the  schools  of 
those  agencies  will  be  excluded  for  pur¬ 
poses  of  the  calculation.  The  percentiles 
will  be  determined  on  the  basis  of  num¬ 
bers  of  pupils  and  not  on  the  basis  of 
numbers  of  districts.  However,  it  appears 
that  the  proposed  regulation  may  have 
not  been  as  clearly  expressed  as  desired. 
In  regard  to  the  question  of  pupils  versus 
districts  for  the  percentiles  used  in  cal¬ 
culating  the  disparity  standard.  It  is  the 
Commissioner’s  view  that  basing  an  ex¬ 
clusion  on  numbers  of  districts  would  act 
to  apply  the  disparity  standard  in  an  un¬ 
fair  and  inconsistent  manner  among 
States.  The  purpose  of  the  exclusion  is 
to  eliminate  those  anomalous  character¬ 
istics  of  a  distribution  of  expenditures. 
In  States  with  a  small  number  of  large 
districts,  an  exclusion  based  on  parent¬ 
age  of  school  districts  might  exclude  from 
the  measure  of  disparity  a  substantial 
percentage  of  the  pupil  population  in 
those  States.  Conversely,  in  States  with 
large  numbers  of  small  districts,  such  an 
approach  might  exclude  only  an  insig¬ 
nificant  fraction  of  the  pupil  population 
^  and  would  not  exclude  anomalous  char¬ 
acteristics. 

The  Commissioner  agrees  with  the  ob¬ 
servation  that  expenditure  disparities  are 
more  likely  to  be  exposed  in  States  with 
large  numbers  of  small  districts  than  in 
States  with  relatively  few  large  districts. 
The  Commissioner  also  agrees-  that 
school -by-school  identification  of  per 
pupil  expenditure  variations  would  pro¬ 
vide  a  more  precise  picture  of  expenditure 
disparities  within  a  State  than  would 
district-by-district  comparisons.  How¬ 
ever,  a  requirement  that  expenditure  dis¬ 
parities  be  calculated  in  such  a  manner 
would  impose  a  tremendous  data  gather¬ 
ing  and  reporting  burden  for  those  States 
seeking  to  qualify.  The  Commissioner 
feels  that  the  Imposition  of  such  a  burden 
would  be  unfair  and  administratively  un¬ 
wise.  The  Commissioner  has  examined 
with  interest  the  alternative  scheme  pro¬ 
posed  by  the  commenter  for  determining 
qualifying  programs.  While  the  Commis¬ 
sioner  is  not  convinced  that  the  proposed 
scheme  should  replace  the  approach  as 
set  forth  in  i  115.62(b)  he  does  see  merit 
in  further  consideration  of  the  appro¬ 
priateness  of  a  test  of  fiscal  neutrality 
as  an  alternative  to  the  expenditure  dis¬ 
parity  test.  As  stated  above  in  paragraph 
7,  the  matter  is  currently  under  study. 

Comment.  One  commenter  recom¬ 
mended  that  the  procedure  for  calculat¬ 
ing  expenditure  disparities  as  set  forth 
in  S  115.62(b)  be  amended  to  require  that 
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expenditures  be  compared  on  a  basic 
pupil  count  basis  only  and  not  to  permit 
those  comparisons  to  be  made  on  a 
weighted  pupil  or  other  unit  or  pupil  need 
basis. 

Response.  No  change  has  been  made 
In  the  regulation.  The  statutory  amend¬ 
ment  which  this  regulation  implements 
clearly  requires  that  any  standard  used 
to  define  the  phrase  “equalize  expendi¬ 
tures”  must  not  be  applied  in  any  manner 
adverse  to  a  program  of  State  aid  which 
provides  for  taking  into  consideration  the 
additional  cost  of  providing  free  educa¬ 
tion  for  particular  groups  or  categories 
of  pupils  (see  section  5(d)  (3)  (B)  of  Pub. 
L.  81-874— section  5(d)(2)(B)  of  that 
Act  for  Fiscal  Year  1976  and  thereafter) . 
The  so-called  “weighted”  systems  of 
State  aid  are  considered  to  be  a  type  of 
program  which  does  take  into  considera¬ 
tion  these  additional  costs.  Therefore, 
these  regulations  may  not  be  applied  ad¬ 
versely  to  those  systems  by  dividing  their 
expenditure  levels  by  basic  pupil  count. 

Comment.  Two  eommenters  suggested 
that  the  disparity  standard  set  forth  in 
3  115.62(b)  (1)  of  this  subpart  be  lowered 
at  10  percent,  while  one  commenter  advo¬ 
cated  a  25  percent  standard. 

Response.  The  regulation  has  been 
changed  in  response  to  the  latter  com¬ 
ment.  A  “disparity”  standard  was  chosen 
in  order  to  fulfill  Congressional  intent 
that  the  exception  provided  by  the  stat¬ 
utory  amendment  would  be  a  narrow  ex¬ 
ception  to  the  general  prohibition  con¬ 
tained  in  section  5(d)  of  Pub.  L.  81-874, 
and  that  the  exception  would  be  applied 
only  under  carefully  controlled  circum¬ 
stances.  It  is  felt  that  a  25  percent  stand¬ 
ard  will  still  accomplish  these  purposes, 
whereas  10  percent  would  prove  too  re¬ 
strictive  under  present  circumstances. 
More  specifically,  a  25  percent  standard 
will  permit  a  degree  of  flexibility  in  the 
“disparity”  standard  without  diminish¬ 
ing  the  control  presently  desired  over 
the  quality  of  State  programs  subject  to 
approval  under  these  regulations. 

Comment.  One  commenter  expressed 
concern  over  the  provision  contained  in 
1115.62(b)(3)  which  requires  Federal 
funds  to  be  included  in  the  computation 
of  the  expenditure  disparity  to  the  ex¬ 
tent  that  these  funds  are  taken  into  con¬ 
sideration  by  a  State  under  a  State  aid 
program  conforming  to  the  requirements 
of  section  5(d)  (3)  of  the  Act  (section 
5(d)  (2)  for  Fiscal  Year  1976  and  there¬ 
after)  The  commenter  was  concerned 
that  the  effect  of  this  provision  might 
be  to  reflect  a  higher  expenditure  dis¬ 
parity  in  a  State  than  if  Federal  funds 
were  completely  excluded  from  the 
calculation. 

Response.  No  change  has  been  made 
in  the  regulation.  This  provision  was 
deemed  necessary  in  order  that  the  Com¬ 
missioner  would  know  exactly  how  the 
State  program  Is  designed  to  operate, 
with  payments  under  Pub.  L.  81-874 
being  taken  Into  consideration.  If  by 
some  peculiarity  after  these  payments 
are  taken  Into  consideration  in  the  al¬ 
lowable  proportion,  there  exists  a  greater 
than  25  percent  disparity  caused  by  the 


continued  consideration  of  those  pay¬ 
ments  in  the  calculatiofTT  then  a  State 
may  assert,  under  the  provisions  set 
forth  in  §  115.62(c),  that  the  application 
of  the  25  percent  disparity  limitation 
would  be  inequitable  under  the  circum¬ 
stances.  On  that  basis  the  State  still 
would  be  eligible  for  consideration  as 
a  qualifying  program.  It  should  be  un¬ 
derstood  that  not  only  Pub.  L.  81-874 
payments  but  any  Federal  assistance 
payments  which  are  taken  into  con¬ 
sideration  by  a  State  in  its  distribution 
of  State  aid  are  to  be  included  in  the 
calculation. 

Comment.  One  commenter  asked  if  a 
district  cost  differential  incorporated 
into  his  State’s  school  finance  program 
can  be  excluded  under  the  provisions  of 
!  115.62(b)  (3). 

Response.  No  change  in  the  regulation 
is  necessary.  The  language  contained  in 
3  115.62(b)(3)  specifically  encompasses 
cost-of-living  differentials  as  a  class  of 
expenditures  for  exclusion. 

Comment.  Five  eommenters  requested 
that  consideration  be  given  to  exclud¬ 
ing  local  expenditures  for  the  purpose 
of  meeting  additional  casts  associated 
with  conditions  of  sparsity  when  apply¬ 
ing  the  disparity  standard  as  required 
in  5  115.62(b)(3). 

Response.  No  change  has  been  made 
in  the  regulation.  To  the  extent  that  the 
program  of  State  aid  specifically  recog¬ 
nizes  the  additional  costs  associated  with 
either  sparsity  or  density  of  student  pop¬ 
ulation,  3  115.62(b)(3)  allows  for  con¬ 
sideration  of  that  additional  cost  factor. 
It  is  recognized  by  the  Office  of  Educa¬ 
tion  that  many  districts  in  the  Nation 
face  substantial  additional  costs  due  to 
conditions  of  sparsity  as  well  as  to  a 
variety  of  other  conditions.  For  purposes 
of  applying  the  disparity  standard,  a 
program  of  State  aid  includes  not  only 
those  State  contributions  as  defined  in 
3  115.61(c)(1),  but  all  local  revenues 
equalized  by  the  State  in  accordance 
with  the  standards  set  forth  in  §  115.62 
(b)(3).  Local  revenues  equalized  by  a 
State  program  become  an  integral  part 
of  that  program  and  cannot  be  reason¬ 
ably  distinguished.  To  allow  the  exclu¬ 
sion  of  certain  unequalized  expenditures 
at  the  local  level  because  they  were  made 
for  reasonable  purposes  (such  as  to  meet 
additional  costs  associated  with  condi¬ 
tions  of  sparsity)  would  be  to  effectively 
allow  the  exclusion  of  all  local  unequal - 
ized  expenditures  in  computing  the  ex¬ 
penditure  disparity.  While  almost  any 
local  expenditure  which  acts  to  widen 
the  expenditure  disparity  within  a  State 
may  be  defended  on  some  basis  of  ra¬ 
tionality,  where  the  State  itself  has  not 
recognized  the  appropriateness  of  such 
an  expenditure  with  respect  to  its  own 
equalization  program,  it  is  felt  that  a 
presumption  cannot  lie  in  favor  erf  the 
expenditure  variance’s  being  appropri¬ 
ate.  However,  under  the  provisions  of 
1115.62(c),  a  State  could  present  evi¬ 
dence  to  Justify  the  Commissioner's  con¬ 
sideration  of  certain  variances  in  dis¬ 
parities  as  attributable  to  sparsity  fac- 
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tors  other  than  those  reflected  in  the 
program  of  State  aid. 

Comment.  One  commenter  maintained 
that  only  revenue  can  be  used  in  calcu¬ 
lating  the  disparity  standard  as  set  forth 
in  8  115.62(b),  because  school  expendi¬ 
tures  are  not  reported  by  specific  sources 
of  funds  except  in  certain  categorical 
programs  and  one  could  not  identify  ex¬ 
penditures  which  should  be  excluded. 

Response.  No  change  has  been  made 
in  the  regulation.  Most  States  and  local 
educational  agencies  commonly  account 
for  expenditures  in  such  a  manner  as  to 
permit  the  identification  of  categorical 
funds  and  their  exclusion  (except  when 
taken  into  consideration  in  the  program 
of  State  aid)  for  the  calculation  of  ex¬ 
penditure  disparities  under  §  115.62(b) 
(3). 

Comment.  Pour  commenters  ques¬ 
tioned  the  exclusion  of  expenditures  or 
revenues  for  capital  outlays  and  debt 
service  in  the  calculation  of  the  disparity 
standard  set  forth  in  8  115.62(b)  and  in 
the  computation  of  the  maximum  pro¬ 
portion  for  consideration  of  Pub.  L.  81- 
874  payments  as  looal  resources  set  forth 
in  8  115.63(b). 

Response.  No  change  has  been  made  in 
the  regulation.  The  exclusion  is  based  on 
the  fact  that  Pub.  L.  81-874  is  a  current 
expenditure  program  and,  as  a  conse¬ 
quence,  it  would  be  inconsistent  to  in¬ 
corporate  into  tests  of  program  qualifi¬ 
cation  and  into  procedures  for  program 
operation  measures  of  classes  of  expend¬ 
itures  which  are  unrelated  to  the  pur¬ 
poses  of  the  program  in  question.  Addi¬ 
tionally,  expenditures  for  capital  out¬ 
lays  and  debt  service  are  likely  to  fluc¬ 
tuate  considerably  from  year  to  year  and 
■sight  act  unfairly  in  the  application  of 
the  disparity  standard  or  any  other  uni¬ 
form  measure  of  current  expenditure 
equity. 

Comment.  Three  commenters  objected 
to  the  exception  clause  as  set  forth  in 
8  115.62(c)  of  this  subpart  on  the  ground 
that  it  does  not  include  definitive  criteria 
which  will  permit  case-by-case  judg¬ 
ments.  In  addition,  the  commenters  ob¬ 
jected  to  the  Inclusion  of  the  evaluation 
criteria  contained  in  8  115.62(c)  (2)  (v) 
of  this  subpart  on  the  grounds  that  it  is 
irrelevant  to  the  issue  to  which  the  reg¬ 
ulations  are  addressed. 

Response.  No  change  has  been  made  in 
the  regulation.  The  commenters  are  cor¬ 
rect  in  pointing  out  that  the  criteria 
established  in  8  115.62(c)  (2)  of  this  sub¬ 
part  are  set  forth  in  general  language 
and  are  not  defined  in  terms  of  mathe¬ 
matical  measures.  The  intention  of  the 
exception  clause  is,  in  fact,  to  provide  re¬ 
lief  from  precise  mathematical  evalua¬ 
tion  if  a  State  can  demonstrate  that  such 
an  evaluation  applies  unfairly.  Because 
adjectives  such  as  “predominantly,”  "ad¬ 
equately,”  and  "substantial,”  are  not 
provided  with  mathematical  definitions 
in  the  regulation  does  not  mean  that 
these  terms  carry  no  meaning  and  can¬ 
not  be  reasonably  applied. 

The'  evaluation  criteria  contained  in 
8  115.62(c)  (2)  (v)  of  this  subpart  is  a 
commonly  accepted  characteristic  of  a 


sound  plan  of  State  school  aid  and  is 
not  irrelevant  to  the  issue  of  the  equity 
of  a  school  finance  system. 

8.  Section  115.62.  Proportion  of  Pub.  L. 
81-874  funds  that  may  be  taken  into 
consideration. 

Comment.  One  commenter  requested 
special  consideration  tor  his  school  dis¬ 
trict  in  the  computation  of  proportion  as 
set  forth  in  8  115.63(b)  because  of  his 
claim  that  the  State  failed  to  adequately 
recognize  in  its  school  aid  program  cer¬ 
tain  additional  costs  which  must  be  met 
by  the  district. 

Response.  No  change  in  the  regula¬ 
tion  is  possible.  The  Commissioner  can¬ 
not,  by  regulation,  give  special  consid¬ 
eration  to  a  particular  local  educational 
agency.  It  is  not  clear  from  the  comment 
submitted  what  the  exact  basis  is  for 
the  commenter’s  complaint.  However, 
any  local  educational  agency  which  feels 
that  it  is  aggrieved  by  a  determination 
under  this  regulation  with  regard  to  the 
program  of  State  aid  affecting  it  may 
request  a  hearing  in  accordance  with  the 
provisions  of  8  115.66  of  this  regulation. 

Comment.  One  commenter  asked  if 
cash  balances  and  indirect  costs  can  be 
counted  as  local  revenues  in  the  compu¬ 
tation  of  proportion  as  set  forth  in 
8  115.63(b). 

Response.  No  change  in  the  regulation 
is  necessary.  Only  revenues  earned  in  the 
current  year  will  be  counted  as  revenues. 
Indirect  costs  are  not  revenues  but  a 
classification  of  expenditure  and,  as  such, 
cannot  be  counted  as  a  revenue.  Of 
course,  revenues  expended  by  a  school 
district  to  meet  costs  which  might  be 
classified  as  indirect  costs  can  be  oounted. 

Comment.  One  commenter  requested 
that  8  115.63(c)(1),  which  requires  that 
only  those  revenues  produced  within  the 
boundaries  of  a  local  educational  agency 
can  be  counted  in  determining  the  pro¬ 
portion  calculation,  be  amended  to  in¬ 
clude  revenues  received  from  intermedi¬ 
ate  school  districts  or  county  units. 

Response.  The  regulation  has  been 
changed  in  response  to  the  comment.  It 
was  not  Intended  that  revenues  received 
from  intermediate  school  districts  or 
from  county  units  be  excluded  from  con¬ 
sideration  as  local  revenue  in  the  propor¬ 
tionality  calculation.  Accordingly,  the 
regulation  has  been  rewritten  by  adding 
a  subparagraph  (3)  to  8  115.63(c)  to 
clearly  establish  that  revenues  received 
by  a  local  educational  agency  which  are 
produced  within  the  boundaries  of  an  in¬ 
termediate  school  district  or  local  gov¬ 
ernmental  instrumentality  will  be 
counted  as  local  revenues. 

Comment.  One  commenter  requested 
that  8  115.63(d)(1)  be  amended  to  per¬ 
mit  a  State  to  apply  only  a  part  of  the 
proportion  calculated  if  it  so  desires. 

Response.  No  change  in  the  regulation 
is  necessary.  Nothing  in  Pub.  L.  81-874  or 
in  this  regulation  would  preclude  a  State 
from  counting  payments  under  the  Act 
as  local  resources  in  a  proportion  less 
than  the  maximum  permitted  under  the 
statutory  and  regulatory  provisions. 

9.  Section  115.64.  Assurances.  Com¬ 
ment.  One  commenter  recommended  that 


8  115.64(a)  (b)  be  amended  to  require 
consultation  by  the  applicant  agency  and 
the  State  educational  agency  prior  to  the 
submission  of  the  assurances  required 
under  this  section. 

Response.  No  change  has  been  made  in 
the  regulation.  While  the  recommenda¬ 
tion  has  practical  merit  in  avoiding  con¬ 
fusion  as  to  the  actions  of  the  State  with 
respect  to  local  educational  agencies  (ap¬ 
plicants  under  the  program),  the  Com¬ 
missioner  does  not  feel  that  it  is  neces¬ 
sary  to  mandate  consultation  between 
State  and  local  agencies.  A  local  educa¬ 
tional  agency  should  know  whether  its 
Pub.  L.  81-874  payments  are  being  taken 
into  consideration  by  its  State  in  the  dis¬ 
tribution  of  State  aid  and,  if  so,  whether 
the  State  is  doing  so  in  the  allowable  pro¬ 
portion.  If  an  applicant  agency  cannot 
in  good  faith  submit  an  assurance  under 
the  provisions  of  8  115.64(a)  because  the 
State  educational  agency  has  failed  to 
provide  the  applicant  with  the  necessary 
information  or  for  any  other  reason,  then 
the  applicant  agency  should  not  submit 
such  an  assurance.  Failure  to  submit 
such  an  assurance  will  constitute  suffi¬ 
cient  cause  for  an  initiation  of  proceed¬ 
ings  by  the  Commissioner  as  provided  for 
in  8  115.64(d).  However,  failure  to  sub¬ 
mit  the  assurance  will  not  result  in  the 
suspension  or  termination  of  payments 
to  the  applicant  agency  prior  to  a  final 
decision  under  this  regulation. 

10.  Section  115.65  Submissions  and 
consultations. 

Comment.  One  commenter  said  that 
the  purposes  of  the  Act  would  be  better 
served  if  a  determination  under  the  pro¬ 
visions  of  6  115.65  were  made  prior  to  per¬ 
mitting  a  State  to  take  into  account  pay¬ 
ments  under  Title  I  of  Pub.  L.  81-874. 

Response.  No  change  has  been  made  in 
the  regulation.  It  is  felt  that  State  gov¬ 
ernments  will  seek  to  comply  with  the 
statute  and  regulation.  Opportunity  is 
provided  in  8  115.65(c)  for  advance  con¬ 
sultation  for  States  concerned  about  the 
eligibility  of  a  State  aid  program.  Under 
8  115.66(h),  provision  is  made  for  resto¬ 
ration  of  State  aid  payments  to  local  ed¬ 
ucational  agencies  if  the  State  program  is 
determined  not  to  qualify. 

Comment.  Three  commenters  sug¬ 
gested  that  8  115.65  be  amended  to  per¬ 
mit  a  judgment  to  be  made  on  the  school 
aid  information  for  the  most  recently 
completed  fiscal  year  which  is  of  binding 
application  for  the  subsequent  fiscal  year. 

Response.  No  change  in  the  regulation 
is  necessary.  The  acceptability  of  data 
rules  contained  in  8  115.62(b)  (5)  will  be 
applied  in  making  judgments  under  the 
provisions,  of  8  115.65.  The  general  rule 
that  will  be  applied  is  that  the  Commis¬ 
sioner  will  make  judgments  on  the  basis 
of  the  best  available  data.  If  school  aid 
information  favored  by  the  commenters 
is  the  best  available  data  in  a  particular 
case,  that  will  be  the  data  used  in  reach¬ 
ing  a  final  determination. 

11.  Section  115.66.  Notice  and  oppor¬ 
tunity  for  hearing.  Comment.  One  com¬ 
menter  suggested  that  school  districts  be 
given  the  same  notice  an4  opportunity 
for  hearings  as  the  State  under  the  pro¬ 
visions  of  8  115.66. 
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Response.  No  change  in  the  regulation 
is  necessary-  Section  115.60  does  provide 
school  districts  the  same  notice  and  op¬ 
portunity  for  hearings  as  the  State  edu¬ 
cational  agency. 

C.  Other  Chances 

1.  A  number  of  typographical  and 
technical  corrections  have  been  made. 

2.  Words  Importing  the  masculine  gen¬ 
der  have  been  deleted. 

3.  Section  115.62(c)  (1)  (U)  has  been 
-amended  to  provide  that  expenditures 
among  local  educational  agencies  in  a 
State  must  be  “more”  equalized  as  a  re¬ 
sult  of  taking  Pub.  L.  81-374  payments 
into  consideration  in  order  for  a  State  to 
seek  qualification  for  Its  program  of  State 
aid  on  the  basis  of  equity  criteria.  The 
proposed  regulation  had  provided  that 
expenditures  would  not  be  “less”  equal¬ 
ized.  Unless  expenditures  are  more 
equalized  by  such  State  action  it  cannot 
be  said  fairly  that  Pub.  L.  81-874  pay¬ 
ments  represent  an  impediment  to  equal¬ 
ization.  A  determination  as  to  whether 
expenditures  will  be  more  equalized  can 
be  made  according  to  any  generally  ac¬ 
cepted  and  appropriate  statistical 
method  for  calculating  comparative  dis¬ 
tribution  around  the  State  mean  per 
pupil  expenditure. 

4.  A  new  subparagraph  (2)  has  been 
added  to  §  115.65(a)  to  require  that, 
whenever  a  State  or  local  educational 
agency  shall  petition  the  Commissioner 
for  a  determination  under  the  provisions 
of  that  section,  a  State  shall  notify  all 
local  educational  agencies  receiving  pay¬ 
ments  under  Pub.  L.  81-874  of  its  peti¬ 
tion,  a-nd  a  local  educational  agency  sub¬ 
mitting  a  petition  for  determination  shall 
notify  the  State  of  its  action.  Both  par¬ 
ties  will  be  accorded  the  right  of  inter¬ 
vention  in  the  initial  determination  pro¬ 
ceedings.  This  was  done  so  that  all  par¬ 
ties  possibly  affected  would  have  notice 
of  the  pending  determination  and  have 
an  opportunity  for  input  into  the  initial 
determination  procedure.  The  former 
subparagraph  (2)  has  been  renumbered 
subparagraph  (3). 

5.  Section  115.65(b)(4)  has  been 
amended  to  provide  that,  in  any  hear¬ 
ing  proceeding  initiated  by  any  party 
under  this  part,  the  Commissioner  may 
request  from  the  States  data  necessary 
for  reaching  a  determination.  The  pro¬ 
posed  rule  had  provided  only  for  those 
proceedings  initiated  by  the  Commis¬ 
sioner. 

D.  Adoption  of  Regulation 

After  consideration  of  all  comments, 
the  Commissioner  hereby  adopts  the  pro¬ 
posed  regulation  which  was  published  in 
the  Federal  Register  on  May  1, 1975  with 
the  changes  noted  above  as  interim  reg¬ 
ulations  as  set  forth  below. 

Effective  date:  Pursuant  to  section  431 
(d)  of  the  General  Education  Provisions 
Act,  as  amended  (20  U.S.C.  1232(d)), 
these  regulations  have  been  transmitted 
to  the  Congress  concurrently  with  the 
publication  of  this  document  in  the  Fed¬ 
eral  Register.  That  section  provides  that 
regulations  subject  thereto  shall  become 


effective  on  the  forty-fifth  day  follow¬ 
ing  the  date  of  such  transmission,  subject 
to  the  provisions  therein  concerning 
Congressional  action. 

(Catalog  of  Federal  Domestic  Assistance  No. 
13.478 — School  Assistance  In  Federally  Af¬ 
fected  Areas — Maintenance  and  Operations.) 

Dated:  March  29,  1976. 

T.  H.  Bell, 

U.S.  Commissioner  of  Education. 
Approved:  June  8,  1976. 

David  Mathews. 

Secretary  of  Health, 

Education,  and  Welfare. 

Title  45  of  the  Code  of  Federal  Regula¬ 
tions  is  amended  by  adding  a  new  Sub¬ 
part  G  to  Part  115  to  read  as  follows: 

SoDpert  G — Determination*  Under  Section 
&<*)  (1)  ami  (2) 

Sec. 

116.60  Scope  and  purpose, 

116.61  Programs  of  State  aid  designed  to 

equalize  expenditures. 

116.62  Qualifying  programs. 

115.63  Proportion  In  which  funds  under  the 

Act  may  be  taken  Into  considera¬ 
tion. 

115.64  Assurances. 

115.66  Submission  and  consultation. 

115.66  Notice  and  opportunity  for  hearing. 

Appendix  A 

Subpart  G — Determinations  Under  Section 
5(d)  (1)  and  (2) 

§  115.60  Scope  and  purpose. 

(a)  Scope.  This  subpart  applies  to  de¬ 
terminations  pursuant  to  sections  5(d) 

(2)  and  (3)  of  the  Act  as  amended  by 
Pub.  L.  93-380.  For  fiscal  years  prior  to 
fiscal  year  1976,  references  to  section  5 
(d)  (1)  are  to  section  5(d)  (2)  and  refer¬ 
ences  to  section  5(d)  (2)  are  to  section 
5(d)  (3). 

(b)  Purpose.  The  sole  purpose  of  the 
regulations  in  this  subpart  is  to  imple¬ 
ment  the  provisions  of  section  5(d)  (2) 
of  the  Act.  The  definitions  and  standards 
contained  herein  have  been  developed 
with  respect  to  the  particular  intent  of 
the  amendment  made  to  section  5(d)  of 
the  Act  by  sections  304(c)  and  305(a)  (2) 
of  Pub.  L.  93-380  and  should  not  be  con¬ 
strued  as  establishing  definitions  and 
standards  for  any  other  purpose. 

(20  UJS.C.  240(d);  secs.  304(c),  305(a)(2), 
Pub.  L.  93-380,  88  Stat.  484;  120  Cong.  Rec. 
S8505,  8507  (daily  ed.  May  20. 1974)  ) 

§  1 15.61  Programs  of  State  aid  designed 
to  equalize  expenditures. 

(a)  Statutory  provisions. 

(1)  Section  5(d)(1)  of  the  Act  pro¬ 
vides  that,  except  as  provided  in  section 
5(d)(2),  no  payments  may  be  made  to 
any  local  educational  agency  within  a 
State  which  takes  into  consideration 
payments  under  section  5  of  the  Act  in 
determining  the  eligibility  of  such  agency 
for  State  aid,  or  the  amount  of  such  aid, 
with  respect  to  free  public  education  dur¬ 
ing  the  fiscal  year  of  such  payments  or 
the  preceding  fiscal  year,  or  which  makes 
aid  available  in  such  a  manner  as  to 
result  in  less  State  aid  to  such  agency 
which  is  eligible  for  payments  under  the 


Act  than  such  agency  would  receive  if 
it  were  not  so  eligible. 

(2)  Section  5(d)  (2)  of  the  Act  pro¬ 
vides  that,  notwithstanding  section 
5(d)(1),  if  a  State  has  in  effect  a  pro¬ 
gram  of  State  aid  for  free  public  edu¬ 
cation  for  any  fiscal  year,  which  is  de¬ 
signed  to  equalize  expenditures  for  free 
public  education  among  the  local  educa¬ 
tional  agencies  of  that  State,  payments 
under  the  Act  may  be  taken  into  con¬ 
sideration  by  such  State  in  determining 

(1)  the  relative  financial  resources  avail¬ 
able  to  local  educational  agencies  in  that 
State  and  (il)  the  relative  financial  need 
of  such  agencies  for  the  provision  of  free 
public  education  for  children  served  by 
such  agencies,  subject  to  the  provisions 
in  such  section. 

(20  V.S.C.  240(d);  secs.  304(c),  305(a)(2), 
Pub.  L.  93-380,  88  Stat.  484) 

• 

(b)  General  rules.  (1)  Except  as  pro¬ 
vided  in  paragraph  (b)  (2)  of  this  section, 
a  State  may  take  into  consideration  pay¬ 
ments  under  the  Act  in  making  the  deter¬ 
minations  described  in  paragraph  (a) 

(2)  of  this  section  if  such  State  has  a  pro¬ 
gram  of  State  aid  which  qualifies  under 
9  115.62  except  that  such  payments  may 
be  taken  into  consideration  for  each  af¬ 
fected  local  educational  agency  only  in 
the  proportion  described  in  9  115.63. 

(2)  No  program  of  State  aid  may 
qualify  under  this  subpart  if  a  court  of 
that  State  has  determined  by  final  order, 
not  under  appeal,  that  such  program 
fails  to  equalize  expenditures  for  free 
public  education  among  local  educational 
agencies  within  the  State  or  otherwise 
violates  law. 

(c)  Data  for  determinations.  Deter¬ 
minations  under  this  subpart  may  be 
made:  (i)  On  the  basis  of  data  for  the 
fiscal  year  preceding  the  fiscal  year  of 
determination  if  the  same  program  was 
then  in  effect;  or  (ii)  On  the  basis  of 
estimates  of  data  for  the  fiscal  year  of 
determination.  Data  submitted  shall  be 
the  most  currently  available  and  com¬ 
plete  data,  whether  based  on  revenues  or 
current  expenditures.  Estimates  sub¬ 
mitted  by  a  State  educational  agency  or 
other  appropriate  State  agency  shall  set 
forth  the  assumptions  upon  which  such 
estimates  are  founded,  shall  be  accom¬ 
panied  by  an  assurance  as  to  their  ac¬ 
curacy,  and  shall  be  adjusted  by  actual 
data  for  the  fiscal  year  of  determination 
as  soon  as  available  for  the  purpose  of 
verification. 

(d)  Definitions.  For  the  purposes  of 
this  subpart,  the  following  terms  shall 
have  the  meanings  Indicated  below: 

(1)  “State  aid”  means  any  contribu¬ 
tion,  no  repayment  for  which  is  expected, 
which  is  made  by  a  State  to  or  on  behalf 
of  local  educational  agencies  within  the 
State  for  current  expenditures  in  the 
provision  of  free  public  education; 

(2)  “Equalize  expenditures”  means  to 
meet  the  standards  set  forth  in  §  115.62; 

(3)  “Current  expenditures”  means  the 
total  charges  incurred  for  the  benefit  of 
the  school  year,  exclusive  of  capital  out¬ 
lay  and  debt  service  for  capital  outlay; 

(4)  “Revenue”  means  an  addition  to 
assets  which  does  not  increase  any  11- 
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ability,  does  not  represent  the  recovery 
of  an  expenditure,  does  not  represent  the 
cancellation  of  certain  liabilities  with¬ 
out  a  corresponding  increase  in  other  li¬ 
abilities  or  a  decrease  in  assets,  and  does 
not  represent  a  contribution  of  fund 
capital  in  food  service  or  pupil  activity 
funds. 

(20  UJ3.C.  240(d)  (2)  )  ' 

§115.62  Qualifying  programs. 

(a)  General  standard.  A  program  of 
State  aid  shall  be  deemed  to  be  a  pro¬ 
gram  of  State  aid  for  free  public  educa¬ 
tion  which  is  designed  to  equalize  ex¬ 
penditures  for  free  public  education 
among  local  educational  agencies  in  that 
State  within  the  meaning  of  section  5(d) 

(2)  of  the  Act  and  this  subpart  if  such 
program — 

( 1 )  Is  authorized  by  State  law  in  effect 
for  the  fiscal  year  for  which  the  de¬ 
termination  under  this  subpart  is  made; 

(2)  of  the  Act  and  this  subpart  If  such 
State  aid  among  local  educational  agen¬ 
cies  in  the  State  in  order  to  carry  out 
the  objectives  of  such  programs; 

(3)  Provides  that  in  determining  the 
amount  to  be  apportioned  to  each  local 
educational  agency  in  the  State,  the 
State  will  take  into  consideration  the 
relative  financial  resources  available  to 
local  educational  agencies  in  that  State 
for  such  program;  and 

(4)  Meets  the  standard  of  paragraphs 

(b)  or  (c)  of  this  section. 

Under  the  provisions  of  this  section, 
the  term  “equalize  expenditures”  shall 
not  be  construed  in  any  manner  adverse 
to  a  program  of  State  aid  for  free  public 
education  which  provides  for  taking  into 
consideration  the  additional  cost  of  pro¬ 
viding  free  public  education  for  parti¬ 
cular  groups  or  categories  of  pupils  in 
meeting  the  special  educational  needs  of 
such  children  as  handicapped  children, 
economically  disadvantaged,  those  who 
need  bilingual  education,  and  gifted  and 
talented  children. 

(b>  Disparity  standard.  (1)  Except  as 
provided  in  paragraph  <c)  of  this  section, 
a  program  of  State  aid  described  in  para¬ 
graph  (a)  of  this  section  shall  be  deemed 
to  qualify  under  this  section  if,  for  the 
fiscal  year  for  which  the  determination 
under  this  subpart  is  made,  the  disparity 
in  the  amount  of  current  expenditures  or 
revenue  per  pupil  for  free  public  educa¬ 
tion  among  local  educational  agencies 
having  similar  grade  levels  in  the  State 
is  no  more  than  25  per  centum,  as  deter¬ 
mined  according  to  the  procedures  set 
forth  in  Appendix  A  of  this  subpart. 

(2)  For  the  purposes  of  this  para¬ 
graph,  the  term  current  expenditures  or 
revenue  per  pupil  shall  be  computed  on 
the  basis  of  the  total  number  of  pupils 
in  the  public  schools  of  the  local  educa¬ 
tional  agencies  of  the  State  (determined 
by  whatever  standard  measurement  of 
pupil  count  is  used  in  such  State) . 

(3)  If  a  program  of  State  aid  subject 
to  a  determination  under  this  subpart 
uses  a  “weighted”  pupil  or  other  unit  of 
pupil  need  in  determining  allocations  of 
State  aid  in  order  to  reflect  cost  differ¬ 
entials  associated  with  pupils  having 


special  educational  needs  (such  as  hand¬ 
icapped  children,  economically  disad¬ 
vantaged  children,  those  in  need  of  bi¬ 
lingual  education,  and  gifted  and  tal¬ 
ented  children)  and  cost  differentials 
associated  with  sparsity  or  density  of 
population,  cost  of  living,  or  special  socio¬ 
economic  characteristics,  computations 
under  this  paragraph  may  be  made  on 
the  basis  of  such  “weighted”  pupils  or 
other  units  of  pupil  need.  In  computing 
current  expenditures  or  revenue  per  pupil 
for  all  programs  other  than  those  de¬ 
scribed  in  the  preceding  sentence,  such 
computation  shall  Include  all  revenues 
for  education  from  State  and  local 
sources  applied  or  contributed  for  cur¬ 
rent  expenditures  in  local  educational 
agencies  within  the  State  and  all  Federal 
funds  for  which  such  local  educational 
agencies  have  no  obligation  to  account 
to  the  Federal  government  for  the  par¬ 
ticular  use  thereof,  but  such  computation 
shall  identify  and  then  exclude  those 
State  and  equalized  local  funds  applied 
or  contributed  outside  a  program  of  State 
aid  subject  to  this  subpart  for  the  free 
public  education  of  children  in  need  of 
special  education  services,  such  as  those 
referenced  in  the  preceding  sentence. 
Federal  funds  shall  be  Included  in  com¬ 
puting  current  expenditures  or  revenue 
per  pupil  only  to  the  extent  that  such 
funds  would  be  actually  taken  into  con¬ 
sideration  by  a  State  under  a  State  aid 
program  conforming  to  therequirements 
of  section  5(d)  (2)  (A)  (ii)  of  the  Act  and 
§  115.63  of  this  subpart. 

(c)  Exception  in  case  of  programs  not 
qualifying  under  paragraph  (b)  of  this 
section  (1)A  State  program  which  does 
not  meet  the  requirements  of  para¬ 
graph  (b)  of  this  section  may,  never¬ 
theless,  qualify  under  this  section 
if  the  Commissioner  determines  on  the 
basis  of  Information  submitted  by  the 
State,  that  (i)  a  decision  not  to  apply  the 
exact  disparity  standard  specified  in 
paragraph  (b)  of  this  section  to  the  pro¬ 
gram  submitted  by  the  State  would  be 
justifiable  because  of  exceptional  cir¬ 
cumstances  within  the  State  related  to 
disparities  in  current  expenditures  or 
revenue  per  pupil  for  education,  (ii)  cur¬ 
rent  expenditures  or  revenues  for  educa¬ 
tion  in  such  State  will  be  more  equalized 
if  payments  under  the  Act  are  taken  into 
consideration  under  this  subpart  than 
if  they  are  not,  and  (iii)  the  program 
meets  the  requirements  of  paragraph  (c) 
(3)  of  this  section. 

(2)  For  purposes  of  paragraph  (c)(1) 

(ii)  of  this  section,  current  expenditures 
or  revenues  for  education  within  a  State 
shall  be  deemed  to  be  “more  equalized” 
if  the  distribution  around  the  mean  per 
pupil  expenditure  for  all  local  educa¬ 
tional  agencies  within  the  State  is  less 
when  payments  under  the  Act  are  taken 
into  consideration  in  conformity  with 
8  115.63  of  this  part  than  when  they  are 
not,  as  calculated  according  to  accepted 
statistical  methods  appropriate  to  the 
circumstances. 

(3)  A  program  of  State  aid  considered 
under  this  paragraph  shall  not  be  deter¬ 
mined  to  be  a  program  designed  to  equal¬ 


ize  expenditures  among  local  educational 
agencies  in  the  State  unless  the  Com¬ 
missioner  finds  that,  in  addition  to  meet¬ 
ing  the  requirements  of  the  preceding 
subparagraphs — 

(i)  The  amount  of  the  revenue  avail¬ 
able  to  local  educational  agencies  in  the 
State  is  not  predominantly  a  function 
of  the  wealth  of  individual  local  educa¬ 
tional  agencies; 

(ii)  Such  program  is  designed  to  en¬ 
sure  the  provision  of  financially  ade¬ 
quate  educational  programs  and  sup¬ 
portive  services  for  every  pupil  in  the 
State  who  is  enrolled  in  public  schools; 

(iii)  In  the  determination  of  the  rela¬ 
tive  financial  need  of  local  educational 
agencies,  such  program  (a)  makes  pro¬ 
vision  for  identifying  those  pupils  with 
special  educational  needs  (such  as 
handicapped  children,  economically 
disadvantaged  children,  children  with 
limited  English-speaking  ability),  (b) 
takes  into  consideration  the  additional 
costs  of  providing  free  public  educa¬ 
tion  for  such  children  or  categories  of 
children;  and  (c)  takes  into  considera¬ 
tion  the  costs  of  providing  education 
which  might  be  associated  with  such 
factors  as  sparsity  or  density  of  popu¬ 
lation,  cost  of  living,  and  socio-eco¬ 
nomic  characteristics  of  the  local  edu¬ 
cational  agencies;  except  that  nothing 
in  this  clause  shall  be  construed  to  re¬ 
quire  any  particular  system  of  weighting 
of  pupils. 

(iv)  Such  program  involves  a  substan¬ 
tial  percentage  of  school  revenues; 

(v)  Such  program  is  designed  to  pro¬ 
vide  systems  and  procedures  for  evalu¬ 
ating  the  degree  to  which  the  program 
is  achieving  its  stated  objectives.  v. 

(20  U.S.C.  240(d)(2);  3.  Rep.  No.  763.  93d 
Cong.,  2d  Sess.  56  (1974);  H  R.  Rep.  805,  93d 
Cong.,  2d  Sess.  42-44  (1974);  102  Cong.  Rec. 
S  8604-8607  (daily  ed..  May  20,  1974);  Id., 
H  7401  (daily  ed.,  July  31,  1974);  Congres¬ 
sional  Research  Service,  Public  Law  874  and 
State  Equalization  Plans  30-34  (H.R.  Comm, 
on  Education  and  Labor  Print  (March  1974) ) 

§  115.63  Proportion  in  which  funds 
under  the  Act  may  be  taken  into  con¬ 
sideration. 

(a)  Provision  of  law.  Section  5(d)  (3) 
(A)  (ii)  of  the  Act  provides  that  a  State 
may  consider  as  local  resources  funds 
received  under  the  Act  only  in  proportion 
to  the  share  that  local  revenues  covered 
under  a  State  equalization  program  are 
of  total  local  revenues.  Such  determina¬ 
tions  of  proportionality  shall  be  made  on 
a  case-by-case,  school  district  by  school 
district  basis,  for  each  local  educational 
agency  affected  and  not  on  the  basis  of 
a  general  rule  to  be  applied  throughout 
a  State. 

(20  U.S.C.  240(d)  (2)  (A)  (11);  S.  Rep.  No. 
1026,  93d  Cong.,  2d  Seas.,  163) 

(b)  Computation  of  proportion.  In 
computing  the  share  that  local  revenues 
covered  under  a  State  equalization  pro¬ 
gram  are  of  total  local  revenues  for  a 
local  educational  agency  with  respect  to 
a  program  qualifying  under  §  115.62,  the 
proportion  shall  be  obtained  by  dividing 
(1)  the  amount  of  local  revenues  covered 
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under  the  equalization  program  by  (2) 
the  total  local  revenues  attributable  to 
current  expenditures  for  free  public  edu¬ 
cation  within  such  agency. 

<c)  Local  revenues.  For  the  purposes 
of  this  section — 

(1)  “Local  revenues  covered  under  a 
State  equalization  program”  means 
those  revenues  for  current  expenditures 
produced  within  the  boundaries  of  a 
local  educational  agency  contributed  to 
or  taken  into  consideration  In  a  program 
of  State  aid  subject  to  a  determination 
under  this  subpart,  excluding  all  reve¬ 
nues  from  State  and  Federal  sources. 

(2)  “Total  local  revenues”  means  all 
revenues  for  current  expenditures  of  a 
local  educational  agency.  Including  reve¬ 
nues  for  education  programs  for  chil¬ 
dren  needing  special  services,  vocational 
education,  transportation,  and  the  like 
during  the  period  in  question  but  exclud¬ 
ing  all  revenues  from  State  and  Federal 
sources. 

(3)  Revenues  received  by  a  local  edu¬ 
cational  agency  which  are  produced 
within  the  boundaries  of  an  intermediate 
school  district  or  other  local  governmen¬ 
tal  Instrumentality  will  be  counted  as 
local  revenues. 

(d)  Application  of  proportion  to  pay¬ 
ments  under  the  Act.  (1)  The  proportion 
established  under  this  section  (or  a  lesser 
proportion)  for  any  local  educational 
agency  receiving  payments  under  the 
Act  may  be  applied  by  a  State  to  actual 
receipts  of  such  payments  or  to  the  pro¬ 
rated  entitlements  provided  for  under 
section  5  of  the  Act  and  §  115.24  of  this 
part,  subject  to  any  further  requirements 
of  this  subpart  and  other  law. 

(2)  Such  proportion  may  not  be  ap¬ 
plied  to  any  portion  of  a  payment  under 
the  Act  made  to  a  local  educational 
agency  on  the  basis  of  low-rent  housing 
pupils  or  handicapped  children  of  uni¬ 
formed  services  personnel  after  fiscal 
yew  1975.  ' 

(20  UB.C.  240(d)(2);  102  Cong  Ree.  H7412 

(dally  ed.,  July  31,  1974) ) 

§  115.64  Assurances. 

(a)  By  applicants.  Each  applicant  for 
financial  assistance  under  the  Act  shall 
set  forth  an  assurance  in  its  application 
either  (1)  that  the  State  in  which  it  is 
situated  is  not  taking  payments  to  such 
applicant  under  the  Act  into  considera¬ 
tion  with  regard  to  a  program  of  State 
aid,  or  (2)  that,  if  such  State  is  taking 
such  payments  into  consideration  with 
regard  to  its  program  of  State  aid,  the 
State  is  doing  so,  for  such  applicant,  in 
conformity  with  §  115.63  of  this  subpart. 

<b )  By  State  educational  agencies.  Each 
State  educational  agency  which  certifies 
an  application  for  financial  assistance 
under  the  Act,  as  provided  for  in  §  115.10 
of  this  part,  shall  submit  to  the  Com¬ 
missioner  an  assurance  with  such  appli¬ 
cation  either  (1)  that  such  State  is  not 
taking  payments  under  the  Act  into  con¬ 
sideration  with  regard  to  a  program  of 
State  aid,  or  (2)  that  such  State  is  taking 
such  payments  into  consideration  with 
regard  to  a  program  of  State  aid  in  con¬ 
formity  with  section  5(d)  (2)  of  the  Act 
and  this  subpart. 


(c)  State  guarantee  of  payments.  Any 
State  which  does  take  payments  under 
the  Act  into  consideration  with  regard 
to  its  program  of  State  aid  shall  submit 
an  adequate  assurance  with  every  appli¬ 
cation  that  it  certifies  for  financial  as¬ 
sistance  under  the  Act  in  accordance 
wtah  §  115.10  of  this  part,  that  the  State 
will  pay  to  any  local  educational  agency 
whose  payments  under  the  Act  have  been 
or  will  be  taken  into  consideration  with 
regard  to  such  program,  the  full  amount 
of  such  payments  taken  into  considera¬ 
tion  but  not  in  fact  received  by  such 
agency  by  the  time  of  final  payment  un¬ 
der  the  Act  for  the  fiscal  year  of  deter¬ 
mination.  Such  assurance  shall  also  con¬ 
stitute  a  part  of  any  submission  for 
determination  made  by  a  State  under 
§  115.65  of  this  subpart. 

(d)  Failure  to  provide  assurances.  A 
failure  on  the  part  of  any  local  or  State 
educational  agency  to  set  forth  the  as¬ 
surances  required  by  this  section  shall 
constitute  sufficient  cause  for  an  initia¬ 
tion  of  proceedings  by  the  Commissioner, 
as  provided  for  in  8  115.65  of  this  subpart, 
but  shall  not  result  in  a  suspension  or 
termination  of  payments  under  the  Act 
with  respect  to  such  agencies  prior  to  the 
rendering  of  a  final  decision  under  this 
subpart. 

(20  U.S.C.  240(d);  8.  Rep  No.  1026,  93d 
Cong.,  2d  Sess.  163  (1974)) 

§  115.65  Submission  and  consultation. 

(a)  Initiation.  (1)  A  proceeding  under 
this  subpart  leading  to  a  determination 
by  the  Commissioner  as  to  whether,  or 
the  extent  to  which  a  State  may  take 
into  consideration  payments  under  the 
Act  in  determining  relative  financial  re¬ 
sources  or  need  under  a  program  of  State 
aid  may  be  initiated  (i)  by  the  State  edu¬ 
cational  agency  or  other  appropriate 
agency  of  the  State;  <ii)  by  a  local  edu¬ 
cational  agency  which  is  or  would  be 
adversely  affected  by  such  taking  into 
consideration;  or  (iii)  by  the  Commis¬ 
sioner,  if  the  Commissioner  has  reason 
to  believe  that  such  taking  into  con¬ 
sideration  is  in  violation  of  section  5(d) 
of  the  Act  and  that  payments  to  local 
educational  agencies  in  the  State  should 
therefore  be  terminated  under  section  5 
(d)  of  the  Act. 

(2)  Whenever  a  proceeding  under  this 
subpart  is  initiated,  the  party  initiating 
the  proceeding  shall  give  adequate  notice 
to  all  State  and  local  agencies  which 
might  be  adversely  affected  by  a  deter¬ 
mination.  Such  agencies  will  be  accorded 
a  right  of  intervention  in  the  determina¬ 
tion  proceedings. 

<3)  Nothing  in  this  subpart  shall  be 
construed  to  prohibit  a  State  which  has 
not  obtained  a  prior  determination  from 
the  Commissioner  under  this  subpart 
from  taking  into  consideration  payments 
under  the  Act  as  provided  for  in  section 
5(d)(2)  of  the  Act  if  such  action  is  in 
conformity  with  §§115.62  and  115.63  of 
this  subpart. 

(20  U.S.C.  240(d)  (2) :  H.R.  Rep.  No.  805,  93d 
Cong.,  2d  Sess,  42-43  (1974) ) 

(b)  Submission.  (1)  A  submission  by  a 
State  or  local,  educational  agency  under 


this  section  shall  be  made  upon  such 
forms  as  may  be  furnished  by  the  Com¬ 
missioner  containing  such  information 
and  assurances  as  may  be  required  in 
order  to  carry  out  his  functions  under 
the  Act  and  this  subpart. 

(2)  A  State  educational  agency  in  any 
such  submission  shall  (1)  demonstrate 
how  its  program  of  State  aid  comports 
with  the  criteria  and  standards  in  §  115. 
62  and  (li)  indicate  for  each  local  edu¬ 
cational  agency  receiving  funds  under 
the  Act  the  proportion  of  such  funds 
which  will  be  taken  into  consideration  in 
accordance  with  §  115.63. 

(3)  A  local  educational  agency  shall 
in  such  submission  demonstrate  how  it 
is  affected  by  the  action  of  the  State 
which  is  the  subject  of  such  submission 
and  the  applicability  of  the  standards 
set  forth  in  this  subpart  to  such  action. 

(4)  Whenever  a  proceeding  is  initiated 
under  this  subpart,  the  Commissioner 
may  request  from  a  State  the  data 
deemed  necessary  to  make  a  determina¬ 
tion  under  this  subpart.  A  failure  on  the 
part  of  a  State  to  comply  with  such  re¬ 
quest  within  a  reasonable  period  of  time 
shall  result  in  a  summary  determination 
by  the  Commissioner  that  the  program  of 
State  aid  of  such  State  does  not  comport 
with  the  regulations  under  this  subpart. 

(c)  Advance  consultation.  States  shall 
be  afforded  an  opportunity  upon  request 
to  consult  with  the  Office  of  Education 
regarding  the  possible  application  of  the 
requirements  of  this  subpart  to  relevant 
proposed  legislation  (such  as  legislation 
providing  for  taking  into  account  funds 
under  the  Act  in  determining  the 
amount  of  State  aid)  prior  to  the  adop¬ 
tion  of  such  legislation. 

(20TJ.S.C.  240(d)) 

§  115.66  Notice  and  opportunity  for 
hearing. 

(a)  General  requirements.  Reason¬ 
able  notice  of  a  determination  under  this 
subpart  and  opportunity  for  a  hearing 
with  respect  thereto  shall  be  afforded 
any  State  educational  agency  or  local 
educational  agency  adversely  affected  by 
such  determination.  Such  notice  and  op¬ 
portunity  shall  be  afforded,  and  such 
hearing  (if  requested)  shall  take  place 
prior  to  the  implementation  by  the  Com¬ 
missioner  of  any  such  determination. 
Such  notice  shall  set  forth  the  reasons 
for  the  determination  in  sufficent  detail 
to  enable  such  agencies  to  respond. 

(b)  Requests  for  hearing.  (1)  A  State 
or  local  educational  agency  which  is  ad¬ 
versely  affected  by  a  determination 
under  section  5(d)  of  the  Act  and 
this  subpart  and  which  desires  a  hear¬ 
ing  regarding  such  determination  shall 
submit  a  written  request  for  such  a 
hearing  within  30  days  after  appro¬ 
priate  notice  to  such  agency.  The  time 
within  which  such  a  request  must  be 
filed  will  not  be  extended  unless  the  time 
for  filing  such  request  is  extended  in 
writing  by  the  Commissioner  or  the  Com¬ 
missioner’s  designee  at  the  time  notice 
of  the  determination  is  given. 

(2)  A  request  for  a  hearing  in  accord¬ 
ance  with  this  section  must  specify  the 
issues  of  fact  and  law  to  be  considered. 
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Where  the  requesting  party  is  not  a 
State  educational  agency,  a  copy  of  such 
request  shall  be  furnished  to  the  ap¬ 
propriate  State  educational  agency  by 
such  party. 

(c)  Time  and  place  of  hearing.  The 
hearing  shall  be  held  at  a  time  and  place 
fixed  by  the  Commissioner  or  the  Com¬ 
missioner’s  designee  (with  due  regard  to 
the  mutual  convenience  of  the  parties) . 

(d)  Counsel.  In  all  proceedings  under 
this  section,  all  parties  shall  have  the 
right  to  be  represented  by  counsel. 

(e)  Proceedings.  The  Commissioner 
may  refer  the  matter  in  controversy  to 
a  hearing  officer  or  to  a  hearing  panel 
designated  by  the  Commissioner  for  such 
purpose.  Such  hearing  officers  or  hear¬ 
ing  panel  may  consist  of  or  include  per¬ 
sons  who  are  employees  of  the  Depart¬ 
ment,  employees  of  other  Federal  de¬ 
partments  and  agencies,  and  persons 
who  are  not  such  employees. 

(f)  Procedural  rules.  (1)  If  in  the  opin¬ 
ion  of  the  hearing  officer  .or  panel  no 
dispute  exists  as  to  a  material  fact  the 
resolution  of  which  would  be  materially 
assisted  by  oral  testimony,  the  hearing 
officer  or  panel  shall  take  appropriate 
steps  to  afford  each  party  to  the  pro¬ 
ceeding  an  opportunity  for  presenting 
his  case  at  the  option  of  the  hearing  offi¬ 
cer  or  panel  <i>  in  whole  or  in  part  in 
writing  or  (ii)  in  an  informal  confer¬ 
ence  which  shall  afford  each  party  suffi¬ 
cient  notice  of  the  issues  to  be  con¬ 
sidered  (where  such  notice  has  not 
previously  been  afforded) . 

(2)  With  respect  to  hearings  involv¬ 
ing  a  dispute  as  to  a  material  fact  the 
resolution  of  which  would  be  materially 
assisted  by  oral  testimony,  the  hearing 
officer  or  panel  shall  afford  each  party, 
in  addition  to  the  notice  of  issues  re¬ 
quired  by  paragraph  (f)(1)  (ii)  of  this 
section,  the  following: 

(i)  An  opportunity  for  a  record  of  the 
proceedings; 

(ii)  An  opportunity  to  present  wit¬ 
nesses  on  the  party’s  behalf  ;  and 

(iii)  An  opportunity  to  cross-examine 
other  witnesses  either  orally  or  through 
written  Interrogatories. 

(g)  Decisions.  When  a  hearing  officer 
or  panel  is  designated  to  consider  the 
matter,  such  officer  or  panel  shall  make 
an  initial  decision  based  upon  written 
findings,  which  shall  be  forwarded  to  the 
Commissioner,  who  may,  by  appropriate 
notification  to  the  parties,  determine  to 
review  it  or  certify  it  as  the  final  deci¬ 
sion  of  the  Commissioner  without  further 
proceedings.  Written  notice  of  the  ini¬ 
tial  decision  shall  be  sent  to  all  parties. 
In  any  case  in  which  the  Commissioner 
modifies  or  reverses  the  Initial  decision, 
such  action  shall  be  accompanied  by  a 

.  written  statement  of  the  grounds  for  such 


reversal  or  modification.  Notice  of  the 
final  decision  of  the  Commissioner  shall 
be  served  upon  all  parties  to  the  hear¬ 
ing,  the  hearing  panel  and  any  local  ed¬ 
ucational  agency  which  may  be  adversely 
affected  thereby. 

(h)  Effect  on  payments.  (1)  Subject 
to  the  provisions  of  subparagraph  (a) 
when  an  appropriate  request  for  a  hear¬ 
ing  under  this  section  has  been  made, 
payments  to  a  local  educational  agency 
under  the  Act  shall  not  be  reduced  or 
terminated  by  the  Commissioner  by  vir¬ 
tue  of  the  operation  of  section  5(d)(1) 
of  the  Act  until  a  final  decision  with  re¬ 
spect  to  the  matter  in  controversy  has 
been  made  under  this  subpart. 

(2)  If  a  State  has  been  finally  deter¬ 
mined,  after  notice  and  opportunity  for 
hearing,  to  have  been  taking  into  con¬ 
sideration  payments  under  the  Act  with 
respect  to  a  program  of  State  aid  in  vio¬ 
lation  of  sections  5(d)  (1)  and  (2)  of 
that  Act,  the  Commissioner  shall  termi¬ 
nate  payments  under  the  Act  to  all  local 
educational  agencies  in  that  State  unless 
such  State  agency  provides  satisfactory 
assurances  that  it  will  restore  to  all 
affected  local  agencies  all  amounts  which 
were  taken  into  account  in  determining 
State  aid  for  such  agencies  in  excess  of 
the  amount  permitted  under  sections 
5(d)  (1)  and  (2)  of  the  Act  and  that  it 
will  thereafter  take  into  account  only 
such  amounts  as  are  permitted  under  the  < 
Act  and  this  subpart. 

(20TT.S.C.  240(d):  8.  Rep.  No.  1026.  03d  Cong., 
2d  Sees.  103  (1974)) 

Appendix  A 

^  [Pub.  L.  81-074,  Section  5(d) ) 

ASST  STANCE  POX  LOCAL  EDUCATIONAL  AGENCIES 

IN  AXEAA  AFFECTED  IT  FEDEXAL  ACTIVITIES; 

METHODS  OF  CALCULATIONS  FOX  TREATMENT 

OF  PAT  WENT  UN  DTE  STATE  EQUALBATION 

PROGRAMS 

The  following  paragraphs  described  the 
methods  for  making  certain  calculations  In 
conjunction  with  determinations  made  under 
various  requirements  of  the  regulations  set 
forth  In  this  subpart.  These  methods  shall 
be  the  only  methods  used  In  making  these 
calculations. 

1.  Determinations  of  disparity  standard 
compliance  under  §  115.62(b)  (1). 

The  determination  of  disparity  In  current 
expenditures  or  revenue  per  pupU  shall  be 
made  by: 

(a)  Ranking  all  local  educational  agencies 
having  similar  grade  levels  within  the  State 
on  the  basis  of  current  expenditures  or 
revenues  per  pupil  with  respect  to  the  fiscal 
year  for  which  data  has  been  submitted  In 
accordance  with  these  regulations; 

(b)  Identifying  those  local  agencies  In  each 
ranking  which  faU  at  the  95th  and  5th  per¬ 
centiles  of  the  total  number  of  pupils  In 
attendance  in  the  schools  erf  these  agencies; 
and 

(c)  Subtracting  the  lower  current  ex¬ 
penditure  at  revenue  per  pupil  figure  from 


the  higher  for  those  agencies  Identified  In 
paragraph  (b)  and  dividing  the  difference  by 

the  lower  figure. 

Example:  In  state  X,  after  ranking  all  local 
educational  agencies  organized  on  a  grade 
9-12  basis  In  order  of  the  expenditures  per 
pupil  for  the  fiscal  year  in  question,  it  Is 
ascertained  by  counting  the  number  of 
pupils  in  attendance  In  these  agencies  in 
ascending  order  of  expenditure  that  the  5th 
percentile  of  student  population  Is  reached 
at  LEA  A  with  a  per  pupil  expenditure  of  $820, 
and  that  the  95th  percentile  of  student  popu¬ 
lation  Is  reached  at  LEA  B  with  a  per  pupil 
expenditure  of  $1000.  The  percentage  dis¬ 
parity  between  the  95th  and  5th  local  edu¬ 
cational  agencies  is  22  percent  ($1000— 
4820 =$180  :  $820) .  The  program  would  be 
deemed  to  qualify. 

2.  Determination  under  $  115.63(b)  as  to 
maximum  proportion  of  Pub.  L.  81-974  pay¬ 
ments  that  may  be  taken  into  consideration 
by  a  State  under  an  equalization  program. 
The  proportion  that  local  revenues  covered 
under  a  State  equalization  program  are  of 
total  local  revenues  tor  a  particular  local  edu¬ 
cational  agency  shall  be  obtained  by  divid¬ 
ing:  (a)  the  amount  of  local  revenues  covered 
under  the  equalization  program  by  (b)  the 
total  local  revenues  attributable  to  current 
education  within  the  agency. 

Examples. 

Example  1.  State  A  has  an  equalization 
program  under  which  each  LEA  Is  guaranteed 
$900  per  pupil  less  the  LEA  contribution 
based  on  a  uniform  tax  levy.  T-»*  X  contrib¬ 
utes  $700  per  pupil  and  the  State  contrib¬ 
utes  the  $200  difference.  No  other  local  reve¬ 
nues  are  applied  to  current  expenditures  for 
education  by  LEA  X.  The  percentage  of  funds 
under  the  Act  which  may  be  taken  Into  con¬ 
sideration  by  State  A  for  LEA  X  Is  100% 
(700/700)  If  LEA  X  receives  $100  per  pupil 
in  Public  Law  81-874  funds,  $100  per  pupil 
may  be  taken  into  consideration  by  State  A 
in  determining  LEA  X’s  relative  financial  re¬ 
sources  and  needs  under  the  program.  LEA  X 
is  regarded  as  contributing  $800  and  State  A 
would  now  contribute  the  $100  difference. 

Example  2.  The  initial  facts  are  the  same 
as  In  Example  1 ,  except  that  LEA  X,  under  a 
permissible  additional  levy  outside  the 
equalization  program,  raises  an  additional 
$100  per  pupil.  The  percentage  of  Pub.  L. 
81-874  funds  which  may  be  taken  into  con¬ 
sideration  Is  87.5%  (700/800).  If  LEA  X  re¬ 
ceives  $100  per  pupil  In  Pub.  L.  81-874  funds, 
$87.50  per  pupil  may  be  taken  Into  considera¬ 
tion.  LEA  X  Is  now  regarded  as  contributing 
$787.50  per  pupil  under  the  program  and 
State  A  would  now  contribute  $112.50  per 
pupil  as  the  difference. 

Example  3.  State  B  has  an  equalization  pro¬ 
gram  In  which  each  participating  LEA  Is 
guaranteed  a  certain  per  pupil  revenue  at 
various  levels  of  tax  rates.  For  an  8  mill  rate 
the  guarantee  Is  $500,  for  9  mills  $550,  for  10 
mills  $600.  LEA  T  levies  a  10  mill  rate  and 
realizes  $300  per  pupil.  Furthermore,  It  levies 
an  additional  10  mills  under  a  local  leeway 
option,  realizing  another  $800  per  pupil.  The 
percentage  of  Pub.  L.  81-874  which  may 
be  taken  Into  consideration  Is  50%  (300/600). 
If  LEA  Y  receives  $100  per  pupil  In  Pub.  L. 
81-874  funds,  $50  per  pupil  may  be  taken  into 
consideration.  LEA  Y  may  be  regarded  as  con¬ 
tributing  $350  per  pupil  under  the  program 
and  State  B  would  now  contribute  $250  as  the 
difference. 

[FR  Doc.76-18005  Filed  6-24-78; 8: 45  am] 
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PROPOSED  RULES 


DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Office  of  Education 
[  45  CFR  Part  115  ] 

SCHOOL  ASSISTANCE  IN  FEDERALLY 
AFFECTED  AREAS 

Notice  of  Proposed  Rulemaking 

Pursuant  to  the  authority  contained  in 
section  5(d)  of  Pub.  L.  81-874  (20  U.S.C. 
238(d) ),  the  Commissioner  of  Education, 
with  the  approval  of  the  Secretary  of 
Health,  Education,  and  Welfare,  pro¬ 
poses  to  amend  Title  45,  Part  115  of  the 
Code  of  Federal  Regulations  by  amend¬ 
ing  §  115.62  (as  set  forth  in  in  the 
preceding  document  in  this  Part  H  of  the 
Federal  Register)  to  read  as  set  forth 
below: 

1.  Program  purpose. 

The  purpose  of  sections  1  through  5  of 
Pub.  L.  81-874  is  to  provide  assistance  for 
local  educational  agencies  in  areas  af¬ 
fected  by  Federal  activities.  Section  5(d) 
provides  for  adjustment  in  entitlements, 
of  local  educational  agencies  under  sec¬ 
tions  2,  3,  and  4  of  such  Act,  when  among 
other  things,  payments  under  Title  I  of 
such  Act  are  taken  into  consideration  in 
determination  of  eligibility  for,  or  the 
amount  of.  State  aid. 

2.  Effect  of  Public  Law  93-380. 

Sections  304(c)  (effective  for  fiscal 

year  1975)  and  305(a)(2)  (effective  for 
fiscal  year  1976  and  thereafter)  of  Pub. 
L.  93-380  have  amended  section  5(d)  of 
Pub.  L.  81-874  to  permit  States  to  take 
into  account  payments  under  Title  I  of 
that  Act  in  determining  the  relative  fi¬ 
nancial  resources  available  to  local  edu¬ 
cational  agencies  and  relative  financial 
need  of  such  agencies  (notwithstanding 
section  5(d)(2)  of  the  Act)  if  the  State 
has  in  effect  a  program  of  State  aid  for 
free  public  education  designed  to  equalize 
expenditures  among  local  educational 
agencies  in  the  State,  but  only  in  the 
proportion  that  local  revenues  covered  by 
such  programs  are  of  total  local  revenues 
for  education. 

3.  Relation  to  other  regulations  for 
section  Sid),  Pub.  L.  81-874. 

On  May  1,  1975,  a  notice  of  proposed 
rulemaking  was  published  in  the  Federal 
Register  setting  forth  a  proposed  Sub¬ 
part  G  for  Part  115  to  implement  the 
statutory  amendment  to  section  5(d), 
Pub.  L.  81-874.  Those  regulations  are  be¬ 
ing  published  in  the  Federal  Register 
as  interim  regulations  simultaneously 
with  the  publication  of  this  notice  of 
proposed  rulemaking.  Those  regulations 
were  made  subject  to  public  comment  in 
accordance  with  section  431(b)  of  the 
General  Education  Provision  Act.  More¬ 
over,  the  interim  regulations  are  hereby 
incorporated  by  reference  into  this  notice 
and  made  subject  to  further  public  com¬ 
ment.  Several  comments  were  received 
with  respect  to  the  proposed  regulations 
which  recommended  that  the  regulations 
should  contain  a  further  qualifying 
standard  which  would  recognize  the 
principle  of  “fiscal  neutrality”  as  an 


alternative  to  the  proposed  qualitative 
standards  which  looked  only  to  dis¬ 
parities  in  educational  expenditureTevels 
between  school  districts.  (The  principle 
of  “fiscal  neutrality”  is  that  the  amount 
of  financial  resources  which  are  available 
for  education  in  a  school  district  should 
not  be  a  function  of  the  wealth  of  that 
district  but  of  the  wealth  of  the  State  as 
a  whole.)  In  response  to  that  comment, 
the  Commissioner  has  stated  in  the  pre¬ 
amble  to  the  interim  regulations  that  the 
Office  of  Education  intends  to  amend  the 
regulations  to  Include  a  qualifying 
standard  based  on  the  principle  of  fiscal 
neutrality.  These  proposed  regulations, 
are  designed  to  carry  out  that  intention. 

4.  Proposed  additional  qualifying 
standard. 

(a)  The  standard  set  forth  in  proposed 
§  115.62(c)  is  designed  to  measure  those 
school  finance  systems,  such  as  so-called 
“power  equalizing”  programs,  which 
allow  for  variances  in  educational  ex¬ 
penditures  based  on  local  choice  but  not 
on  local  wealth.  These  systems  usually 
provide  for  a  guarantee  of  varying 
amounts  of  State  aid  depending  upon  the 
level  of  fiscal  effort  chosen  by  a  school 
district. 

(b)  Hie  proposed  standard  requires 
that  no  more  than  10  percent  of  revenues 
for  current  operating  expenditures  for 
education  within  the  State  from  State 
and  local  sources  may  consist  of  un¬ 
equalized  revenues.  The  phrase  “un¬ 
equalized  revenues”  is  further  clarified  to 
distinguish  those  revenues  which  do  not 
operate  to  assure  equal  revenues  for 
equal  fiscal  effort.  It  should  be  clearly 
understood  that  this  is  an  alternative 
test  and  not  an  additional  test  to  the  dis¬ 
parity  test  contained  in  the  regulations 
that  are  proposed  to  amended.  Thus,  if 
a  State  program  did  not  meet  Vie  dis¬ 
parity  test  but  met  this  fiscal  neutrality 
test,  it  would  qualify  for  the  exemption 
under  section  5(d)(2).  Conversely,  if  a 
State  program  did  meet  the  disparity 
test  but  did  not  meet  this  fiscal  neutral¬ 
ity  test,  it  would  still  be  deemed  to  qual¬ 
ify.  If  a  State  program  could  meet 
neither  test,  it  would  then  be  examined 
on  a  more  individual  basis,  as  provided 
for  in  S  115.62(d). 

(3)  This  test  was  chosen  as  a  measure 
of  fiscal  neutrality  because  it  can  be  used 
to  identify  that  portion  of  revenues 
which  contribute  to  expenditure  varia¬ 
tions  due  to  variations  in  local  wealth. 
That  portion  of  revenues  which  is  not 
equalized  by  a  State  equalization  pro¬ 
gram  is  clearly  subject  to  variation  due 
to  differences  in  school  district  taxable 
resources.  Authorities  in  school  finance 
have  consistently  found  that  differences 
in  taxable  wealth  constitute  a  significant 
factor  in  contributing  to  variations  in 
expenditure  levels  among  school  dis¬ 
tricts.  While  not  all  variations  in  expend¬ 
iture  levels  result  from  differences  in 
taxable  wealth  (the  value  a  community 
places  on  the  support  of  education  or  dif¬ 
ferentials  in  need  are  other  factors), 
study  after  study  has  identified  taxable 
wealth  differences  as  a  primary  factor 


in  explaining  variations  in  expenditure 
levels.  A  basic  principle  in  judging  the 
fairness  of  any  school  finance  program 
is  the  extent  to  which  the  variations  In 
expenditure  levels  which  are  permitted 
under  the  program  are  a  function  of 
educational  needs  or  community  support 
rather  than  the  amount  of  taxable 
wealth  available  to  a  community.  Thus, 
the  Commissioner  feels  that  a  test  of  the 
degree  to  which  a  State  has  removed 
taxable  wealth  advantages  or  disad¬ 
vantages  would  be  a  fair  and  appropriate 
alternative  test  of  whether  a  program  of 
State  aid  is  designed  to  equalize  expend¬ 
itures.  To  require  that  at  least  90  per¬ 
cent  of  education  revenues  from  State 
and  local  resources  to  equalized  is  to  as¬ 
sure  that  the  State  aid  program  sub¬ 
stantially  removes  wealth-based  dif¬ 
ferences  as  the  cause  of  expenditure 
variations.  This  recognizes  that  a  cer¬ 
tain  amount  of  local  leeway  is  not  harm¬ 
ful  to  overall  equalization  efforts  and 
may  be  desirable  in  permitting  some 
exercise  of  individual  local  preferences 
in  the  educational  program  offered. 

4.  Citations  of  legal  authority. 

As  required  by  section  431(a)  of  the 
General  Education  Provisions  Act  (20 
U.S.C.'1232(a) )  a  citation  of  the  statu¬ 
tory  or  other  legal  authority  for  each 
section  of  the  regulations  has  been 
placed  in  parentheses  oh  the  line  follow¬ 
ing  the  test  of  the  section.  On  occasion, 
a  citation  apears  at  the  end  of  a  sub¬ 
division  that  appears  in  that  section 
above  the  citation.  When  the  citation  ap¬ 
pears  only  at  the  end  of  the  section,  it 
applies  to  the  entire  section. 

5.  Opportunity  for  public  comment. 

Parties  interested  in  commenting  on 

the  published  materikls,  should  submit 
such  comments  to  the  Office  of  Educa¬ 
tion,  Room  2069,  400  Maryland  Avenue, 
8.W.,  Washington,  D.C.  20202,  Attention: 
Mr.  William  Stormer. 

All  relevant  materials  received  dh  or 
before  July  26,  1976,  will  be  considered. 
Comments  and  suggestions  submitted  in 
writing  will  be  available  for  review  in  the 
above  office  between  the  hours  of  8:30 
a.m.  and  4  p.m.  Monday  through  Friday 
of  each  week. 

(Catalog  of  Federal  Domestic  Assistance  No. 
13.478 — School  Assistance  In  Federally  Af¬ 
fected  Areas — Maintenance  and  Operation.) 

Dated:  March  29,  1976. 

T.  H.  Bell, 

U.S.  Commissioner  of  Education. 

Approved:  June 8, 1976. 

David  Mathews, 

Secretary  of  Health, 

Education,  and  Welfare. 

It  is  proposed  to  amend  9  1115.62  of  the 
final  regulation  published  for  Subpart  G 
of  Part  115,  Title  45  of  the  Code  of  Fed¬ 
eral  Regulations,  by  revising  paragraph 
(a)  (4),  redesignating  present  paragraph 

(c)  as  (d)  and  revising  paragraph  (d), 
(1) ,  and  by  adding  new  paragraph  (c)  to 
read  as  follows. 
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§  115.62  Qualifying  programs. 

•  *  *  *  * 

(a)  General  standard.  *  *  * 

(4)  Meets  the  standards  of  para¬ 
graphs  (b),  (c>,  or  (d>  of  this  section. 
*  *  ♦  *  * 

(c>  Fiscal  neutrality  standard. 

(1)  A  program  of  State  aid  described 
in  paragraph  (a)  of  this  section  shall  be 
deemed  to  qualify  under  this  section  if, 
for  the  fiscal  year  for  which  the  deter¬ 
mination  under  this  subpart  is  made,  no 
more  than  10  percent  of  the  total  State 
and  local  educational  revenues  for  cur¬ 
rent  operating  expenses  are  constituted 
of  unequalized  revenues. 

(2)  For  the  purpose  of  this  paragraph 
“unequalized  revenues"  means: 

(i)  Those  revenues  from  local  or  in¬ 
termediate  sources  not  covered  under  a 
State  equalization  program  which  is 
designed  to  guarantee  districts  the  same 
fiscal  return  for  the  same  fiscal  effort; 

<ii>  Those  revenues  from  State  sources 
which  are  distributed  under  provisions  of 
the  State  equalization  program  which  act 


to  maintain  or  further  fiscal  inequities, 
including,  but  not  limited  to,  those  rev¬ 
enues  whose  purpose  is  to  guarantee  cer¬ 
tain  levels  or  amounts  of  State  aid  to 
local  educational  agencies  with  high  tax¬ 
able  wealth  or  those  revenues  whose  pur¬ 
pose  is  to  guarantee  additional  State  rev¬ 
enues  to  districts  with  relatively  high 
per  pupil  expenditure  levels  in  prior 
years. 

<d>  Exception  in  case  of  programs  not 
qualifying  under  paragraph  < b )  or  (c> 
of  this  section.  (1)  A  State  program 
which  does  not  meet  either  the  require¬ 
ment  of  paragraphs  (b)  or  (c)  of  this 
section  may,  nevertheless,  qualify  under 
this  section  if  the  Commissioner  deter¬ 
mines  on  the  basis  of  information  sub¬ 
mitted  by  the  State,  that: 

<i>  A  decision  not  to  apply  the  exact 
disparity  standard  specified  in  para¬ 
graph  <b>  of  this  section  to  the  program 
submitted  by  the  State  would  be  justifi¬ 
able  because  of  exceptional  circum¬ 
stances  within  the  State  related  to  dis¬ 
parities  in  current  expenditures  or  rev¬ 
enues  per  pupil  for  education: 


(ii)  A  decision  not  to  apply  the  fiscal 
neutrality  standard  specified  in  para¬ 
graph  (c)  of  this  section  to  the  program 
submitted  by  the  State  would  be  justifi¬ 
able  because  of  exceptional  circum¬ 
stances  related  to  coverage  of  total  edu¬ 
cational  expenditures  by  the  State  equal¬ 
ization  program; 

(iii)  Current  expenditures  or  revenues 
for  education  in  such  State  will  be  more 
equalized  if  payments  under  the  Act  are 
taken  into  consideration  under  this  sub¬ 
part  than  if  they  are  not;  and 

(iv>  The  program  meets  the  require¬ 
ments  of  paragraph  <d><3)  of  this  sec¬ 
tion. 

***** 

((20  U.S.C.  240(d)(2));  S.  Rep.  No.  763,  93d 
Cong.,  2d  Sess.  56  (1974);  H.R.  Rep.  805.  93d 
Cong.,  2d  Sess.  42-44  (1974);  102  Cong.  Rec. 
S  8604-8607  (daily  ed..  May  20,  1974);  Id.,  H 
7401  (daily  ed.,  July  31,  1974);  Congressional 
Research  Service,  Pub.  L.  874  and  State 
Equalization  Plans  30-34  (H.R.  Comm,  on 
Education  and  Labor  Print  (March  1974)).) 

(FR  Doc.76-18006  Filed  6-24-76:8:45  am) 
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